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Chile Becomes the 100th Signatory 
of the ICSID Convention 

On Januaq 25,199 1, the lCSID Conventlm was tiifled on the Ladn American and Caribbean sf gnatorier Include B h -  
behalf of Chile by its Ambaasador to the United States, Eih dm, Belize. Costa Rica, Ecuador, El Salvador, Guyana, Haiti, 
Excellency PaPicio Silva. Chile's signature brought the totel Honduras, Jamaica, PaFaguay, St, hcia and W d a d  and Tu- 
number of signatory States to 100, thirtem of which belong ta bago. 
the Latin America and Mhn =@on, h addition oo Chile, 

C W %  shim dm ICSltlD Cwrmthm #Jad hum M ta rbY w Mr. l b d h  F.L Sblhpbr 
W e  PdM a d  mat C#uua of the World Bealr aud ~ y - C k ~  of ICSm, #fi 
Ex#Ucafy A m b h P e t r I d o W k a n d M r . ~ T . ~ Y t r s M d p a t r a d  &entrry 
of bbe World 8*nk( L h. Elbola T. S.nld.d, 0- Wpt, h b r y ' ~  
me* World Beak. 

ICSID Implementation Bill Passed in Australia 
The ICSlD Implementation Bill 1990, enabling Australia to would not only "flrrther enhance Au Wle's claims as a center 

ratify the 1CSID Convention, was passed by the Fe&ral Par- for in tunadd arbitration, but Ausealian i n v e ~ m  abroad 
liament of Australia on December 6, 1990. Wetcdng the will be able a have recourse to a raspted, convenient ad 
passage of the Bill. Australia's Attomey-Oeneral, the Hon, Mi- wall known method of di~pute rretUement." 
chael Duffy MP, said hat implemmwion of thF Convention 



Notification of Germany 
to the Centre 

On October 3, 1990, Oermany notified the Cenm "that, 
through the accession of the German D e m t i c  Republic to 
the R d d  Rtpublic of Germany with e fk t  from 3 October 
1990, the two Gtmlan Staters have united to form om swereign 
Statt, which as a single membu of the International Centre for 
Stdement of Investment Disputes remains bound by the p 
visions of the Cmention on the Settlement of Investment Dis- 
putes between States and Nationai~ of Other Sttite~, As from 
the date of u ~ S m t h ,  the F e d d  Republic of Ommany will 
act in the Int&onal Centre for Settlement of Investment 
Msputes under the designation obbGermany'." 

Wen ty -Fourth Annual 
Meeting of the 

~drninistrahe Council 
The Administrative Council of lCSID held its twenty-fwrth 

d u a l  Meeting in conjunction with the Annual Macting of the 
B o d  of Oovmors of the World Bank in Washington, D.C. on 
September 25-27,1990. The Couneil considered a report by the 
Secretary-General on &velopmants in ICSID over the p c d -  
ing year and approved the Centrc's 1990 mual report and the 
budget for 1CSZD's 1991 financial year. 

Disputes Before the 
Centre 

A m  v. Indonesia [Case ARBhlI1) 
October 17,1990 The Decision on Supplemental De- 

cisions and Rectification of the 
Award of June 5,1990 is rendered. 

October 18,1990 The Secretary-General registers 
applications submitted by the pai- 
ties for w u h t  of the Award of 
June 5,19W. 
me Secretary4umd i n f m  the 
parties that the ad hoc Committee, 
provided for under Article 52{3) of 
the Convention, has been -ti- 
tuted. It8 member8 are: Prof. 
Arghyrios A, Fatoms (Greek), 

Prof. Dietrich Schindler (Swiss) 
and Prof. Sompong Sucharitkul 
( M I .  

Felmmy6,1991 TheadhocCommiUceeiectsPmf. 
Sucharitkul as its President. The 
Cornmi- issues an initial Pme- 
dm1 Decision d e h n i n g  that en- 
foment  of the Award is stayed 
provisionally until the Committee 
rules on Indonesia'e request for 
stay of enforcement of the A w d .  
The Committee 4w adopts a Ro- 
cedural Order invi ting the plvties ta 
submit their observations on proce- 
dural mattma and on Indonesia's re- 
quat for stay of enforcement. 

Fahwy 20,1991 The Acdng Secretmy-General reg- 
isters an application submitted by 
Indonesia for annulment in respect 
of an issue wvaed in the Decision 
on Supplemental Decisions and 
Rectifwakion of the Award. 
The Committee meet1 with the par- 

March 2,1991 ties in Washington, D.C. The Corn- 
mittae isaues an Interim Order on 
the request for stay of enforcement 
of the Award, a futher Procedural 
Order and a Ruling on Allocation 
of Advance Payments. 

WJ. (Mlddle Eoet) Ltd v. Amb Republie of Qypt I C m  
A R B M I  
Dectmbcd 3,1990 The Respondent files its Note md 

h u m e n t s  in response to the Doc- 
uments provided by Claimants' 
witnesses during the Paris meeting 
d September 1990. 

February 11 - f 3,1991 The Tribunal meerrs in Lon& and 
issues r Procedural Order. 

Moritfrrse InbemrrtlonaS Nomlnees M b l l l m e n t  (MINE) 
v, Repnbh aB Guln~Rembmkion (Cslse ARB/8414) 
November 19,1990 'he padhs inform the Centre that 

they have settled the dispute and re 
quest the Secretary-General to 
issue an order takir~g mte of the dis- 
continuance of the proceeding 
under Arbitration Rule 4% 1 ). 

N o v m h  20,1990 The Order ofthe Secretary-General 
taking noteof thediswntinuance of 
the prclceeding is notified to the 
parties. 



SPEW d Etudes de Ikavaw et dt  Chidon SETIMEG 
S.A. v. Republlc of Gabon (Case ARB/87/1) 
Febnwy 4,1991 The Wbunal i ~ u a s  a Procedural 

Ordet lift& the ~uspaeioa. 

Mobit Ofl New WPnd Mrnkd, Mobll OU Corpmth, 
Mobil P e t d e w  Company, Im, Mddl Oil New h a -  
land Ldmlhd v, New Zcaland ~~ (Cam 
ARU18712) 
November 26,1990 The Order of the Tkihoal t a b g  

note of the discontinuance of tha 
proceadingf nadfbdtothepar- 
ties. 

Manufacturers H a n o w  W Company v. Arab Bepub 
lk of mi md the Geaeral AuWd@forIn- 
and the F m  Zolres (Case ARBhWII) 
Octokr 19,1990 llw G m d  Autbmity far Invest- 

m t  and Me Zoms Pilea its wrir- 
ten BUknlBdotl m jurl*ao, 

October 22,1990 Manufacturers Hanover Truet 
Company ma its mim wiubmis- 
sioa on jmidicth. 

W b r  1012,1990 TbeWbud h o l d s ~ W s e r ~ m  
at The Hague and kw two new 
Procedural Orders and two new 
Dceisions on Rmmmdatioa d 
Provldoml Msamm. 

Eighth Joint 
IC SID/AAA/IC C 

International Court of 
Arbitration Colloquium 

on International 
Arbitration Washington, 
D.C., November 11,1991 
ICSID, the American Arbitration Aadation ( M A )  and tlm 

I n t a n a t i d  Chamhr of C-e (ICC) fntamadonal Cwrt 
of Arbitmtion wiU this yttu be co-sponsoring rhe eighth In W 
seriea of colloquia on hernational arbhtian, Wted by 
ICSID, the colloquium will tdx place at the headqumtm of 
the Woxld Bank in Washington, D.C. on Nwembg 1 1,1991. 
n e  d l q u i u m  will tx&e the following two topiw : How 

to Draft an Arbikah  C l a w ,  and htcmational Arbitration 
and Developing Comtrhs, F w b r  &taUs on t k d o q u i u m  
will appear in the Summur 1991 &sue of Nmsfront ICSID, 

Seventeenth 
International Dade Law 
Conference of Australian 

Attorney General's 
Department 

Since 1974, the Australian A m y  Oenetal's Dcpmhmt 
has B+ mnual Intepnational 'kmb Law c c ¶ f ~ ~  
dm* together rqmemtives from fndustry, lead prtdcu, 
business, gavsmmmt and unhmilia from arwnd Auskdh 
aadof fenEmmarournd~~~1d"  

~ a t t h e ~ ~ ~ a w i d e a p c t n r m o f r s p e -  
c h h I o n s  and iaclude leading Ausmlh and hemadonel 
authwitia in theh fields. Papers pmmted reflect hi diverw 
aad dynaraie mum of hmnatianal trade law, witb spacial ref- 
orem to major dsvelopnsnCrs h teads law d to trsucs of 
patdeulat tetavam po AusWa and tb Ada-Pacific region. 
W h  C a h n c c  ~~y &ra a rwisw of developmas 
in hk.maW traaelaw ~ ~ e d b y  off lm ofrhe Aaamy 
aermd'~ Depmwlt. 

The scvmtmtb In the seaiss of mch Cmfemw wm held 
in Can- during August 3 1-September 2,1990. Amon# the 
papers submitred to it wa8 UA Ctui& for Users of the ICSlD 
Convendm" by Mr. h Broches, put Vtca Wdmt and 
Ctanwaf, Comeloftha WorldBmk arrdIC3XD Secretary-Qan- 
e d ,  d p m m t l y  o f ~ l t o H o l t ~ n a n n ,  Wise & Shepherd, 
New York. An edited versslon of Mr. Brochm' ppw is r q m  
duosdar~5of~slauewihrhepsrmis~~of~Com- 
monwealth of A~~ 

The next Intunatid 7th Law Canfcmm, the dgh- 
teemthin thsmmualseries, will beheldh CanberainOctober 
1991. Fm &€&, contact: the ~ ~ W M I C ~  at h e  In- 
ternational 'It& Law Swrion, Business Affairs Division, At- 
m e y  Ow#ral's Dupmmt, R o w  Ctarran Oflicas, Barton, 
ACT 2600, Australia. The responfiblc o f f i m  am Mean.  
Wmick Smith (#kjbm: (61)(6) 25b3381) and Xan Clarke 
(wbphona: (61)(6) 250-668 1). The fax number irs (6 1)(6) 25G 
5929, 
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Preliminary Scmdng of Requesls fbr 
Arbitration 

In & to avoid the waste of time and W hvdved in 
setting Ihe m d h r y  of the Centre in motion unnecewmily, 
the Convention tstablhbs a preliminmy ecmnbg p m a s  
(Art. M), A party wishing to institute arbitrstion m a  
must adctress a request to ths Secietary- in which it 
mua furnish information regarding the isms in dlsputa, the 
identity of tho partia md their ummt to jurisdiction. The 
S m c m y W  must regher the q u e s t  and tbcby sat the 
machinery of the &@e in motion unlas he finds, on the bash 
of the i n f o d o n  furnished by the qpplicant him=& that the 
W t e  is mnifissiy outside the jurisdiction of fhe Cwtn. 'Ib 
S ~ ~ ' ~  action is non-reviewable. In cam of the 
slighwt doubt he ahuld therefore register the request and 
leave the dechicm as to juridictian to tlae arbitrd ~bunrrl 
wbkh Ir to bs conadfuted as soon as possible afttt the m&ism- 
don of the request. 

Constitution of the 'hibunal 
Thepartie may ~ehartheTHbrmal~oorusistofasole 

&if ator or any uneven n u m k  of arbitratom. They may also 
a m  on the m a  of their appointment. Failing agreement 
on t h e  matters the 'Xtibud will consist of three arbitretm8, 
one appointed by ewh party and the thlrd, who will be the 
Raiht, app~iaM by a v t  of the pda. If the Tribunal 
bas aot been constituted within 90 days s f b r  notice of d u r n  
tton, dtkerparty may rsqucst the Qlairman of the Admlnism 
tive Council, who must ad within 30 days, Eo appolnt the arbi- 
trator or arbimtm not yet appdnted. The need to appaint hvo 
&itraton arises when the re~pdCnt  ha^ failed to appoint an 
arbitrator, 

There is a Panel of Arbitratma to which each C w  
State may designate four persons and the C b a h m  may des- 
@ale 10 wma When the C b a h m  L calledupon to appoint 
arbifmtors, he must appoint them from the Panel. F& am 

to a p p h t  arbilratom also Rwn outddc tbe P d ,  Tht 
Convention provides, howevcr, thrmt the Wty of tbe Wtra- 
tm Btrall be nationah of Stater ather than the (3ontracting Srata 
party to the di~pute md the Contrating SW whose national 
b the othmprtrty to thedispute. hapmtical mattea, thh rnmu 

in a three-member bibunal a party will n m d l y  be unable 
to appoint its own nadonai (though this ntlc, set forth fn Ardcle 
39 of xfie Convention, i~ subject to the proviso that it will mt 
apply if Each individual member of the T t i M  has bswr a p  
poinad by agmmmt of the pdes). 

Conduct of Proceedings 
ArbitFadon proceeding8 will be d u d  in accordance 

with relevant pmvisim of tht Convention and, except rn the 
wies othwwiw a g m ,  in accordance with the ArbiWatio11 
Ruler adopted by the Adddsmdve Cwacil in emt on the 

date when the mscnad to rvbitmtiat, 'Ibe Rtlles & 
.~of~orm*wymopovhla.ofmcCon~~ntiwnndIrd- 
tbw may tba p3lrtBerP, 'hem are, however, a numb of R W  
g m m h g  rn- which are not dealt with by tfie Cornention. 
In aidhim, some of ths Rulea provide thundvts that they are 

1 subject w conmy a p m c n t  of the paaite. Ropcdve par- 
ties to ICSD arbharim &grcemat8 f ould thmfore mufully 
examine thc ArWadon Rules. If any quaition of procachva 
arism which ia m mcmd either by tha C m v m h i ,  by the 
A m i r t i m R d ~ a m y ~ s ~ d b g h ~ h l W b u -  
rial Wdecidsthequadcm(&~44oftheCon~on). 

' h o  mattmi of p a t  importance are governed by the COP 
vcration iW, &y, the law to be applied to the marits of tim 
diwb dealt with in M l e  42 and ex parts proeeadifigs gw- 
emtd by Article 45. 
ThufirstraeatsncsofArticlt42(1)reada:'ThcMbunal~l 

decide a di~pute in accordlmce with such nrles of law a8 may 
bG~bytkpdes ." ' Ih is laaguageWywders~nth t  
pardGs~tedauronomyacob~abtehw.'Chtpardf~ 
are free to agree m 'hltrs of law," as defined asthey c h ~ ,  

I 
national as mtmadonal, or r combhadm 0% both, and dthm 
fkmm as it s t d ~  at the t h e  of the parties' agreement or ats it 
exhta at the time w b  the Tribunal ia dSed u p  to decidt the 
Bi&pute. 

Mcle 42(1) thsa M s  with ttse fhqlmt case in which cha 
parriel' a p m e n t  is dent aas to applicable law. In that hat the 
Whnd muat apply ''the law of h Contracting State party to 
the dispk and such mlsr of inmmatid law as may be appli- 
cable." The provhion desewes a Wler heatmat lhan is psd- 
ble withh the scope of the prcmt paper. Staped briefly, it calls 
on the 'hi&d to look iint at the law of tbe boat St& and to 
test the mult of its appUcadon a g h t  htmational law, which 
winbappHcd where the law dthuhost Statqoractirmtakopl 
under that law, v i o h a  i n ~ o n a l  law, 
Tbe Conwndcm pmnits r Tribunal to decide a dispute a 

uquo et htw if the Wt6 so {Art. 42(3)). fn only one 
ICSID arbitration pmceding (Atlantic Triiort v. Gscrkea 
(ARB184/1)) has ex aequo er h o  deciaion-tnakiag power 
bcrsn hvoked. 

The sscond important provision contemn the consoquu~8 
of a party's "failure to a p p t a ~  or to pmmt his case." Such a 
failure "&dl not ba d e d  an dmission of the 0th -'a 
adm" but it wil l  not frumts the pcudhga, In the case 
of &fault "at any stage of the pmdinp," the other 
"my request the 'Mtnmal to deal with the qwsdwus s u b d m l  
to it and to render an awd."  Btfm doing so the Tribunal must 
nodfyhMaultingpaayandgraat W m a p e r i o d o f m  



Pni#abir SltisfIedchrtadoernotiatcndtomWdefU, 
An example of thu W m  is fn&M by the B d t e  cases, 
pnrwsding~ Uimd by three b x f m  piodwars againat Jam 
maha (Alcoa v, Jamuia (ARBn4)2), Kalser v. Jalalwadca 
( W M )  and Repnoids v, J d c a  (ARB1744)). Jamaica 
aanouaced that It contested the jrtrtsdlcdan of the CanatG and 
that it would nat pardcipeos In tbs pmeedtngs. 

Cmmbtm with the pvMm hat a d a f d r h g  patty L not 
d s s m a d ~ h a v e a d m i # s d t h e ~ o f t h s a t b a r p a r t y t h s  
~ t i o n R u l ~ r a q u i r e a ~ t o ~ I b e j ~ d o n  
o f t h e ~ a n d i k o m c o ~ n ~ i n t h e d i s p u t e d , i f k  
ie M e 4  to decide whst$w h e  pabmtssions ate weti f d  
i n f ~ l v l a d h I a a r . ' I h e ~ d ~ t o t h i s e n d c a l l o a t h e p ~  
~ g t o f i l s ~ , p w d u w s v i d s n c s w s u b m i t ~  
a p h a t h s  (I WZD Arbitdm Rule 42 [4)), 
In tk Bauxite c a w  the i d d c a y  wmpcd M W r  

c ~ o n a l l ~ t o P U e m e m o f i a l a w t h u q ~ o f j u r i a -  
dicrioa. Only the claimants did so. The 'Mbunals dscided that 
ths CemW bad jurisdiction and tbat they were camptent and 
w tims-w for p-ge on tha d t ~ .  TIM rn- 
w m  -M to ud f&a oopied of dl ~ ~ ~ ~ ~ Q L I B  

hrwem dxm and the ttspsctive chimmb. Noae of the caw 
proasededwanaward.Afbrthe8evdprt imhed~ 
amicable tdemewts the W and R e p l d s  cam were ter- 
minated at h e  q u e s t  of dm claimmts, wbile Jamaim joiucd 
A k o a h m q u o l ~ b l n g ~ d n ~ o f t b e  A l c o a ~ d n p .  

ExcluMy of lCSID Remedy 
I n o w 1 l e v e r t t o ~ ~ 2 6 o f ~ e C w v s a t t W w h i c h a r r T : ~  

prwidss dm! c m s ~ t  to arbitration under the C m v d o n  &dl, 
lmlae otherwtsa stat4 bodswnodcaassna b mharbitratian 
t o thcwhi~~~ lo fa t ly  o t h ~ ~ y . ~ , a c h i m a n t r m t y n o t  
chmet~procdoditla~o~~~lfttIDliwb~tian,and 
a m p d m  m y  not proceed in a natianat c o w  to contest tha 
claimant'n right to baw mcmm to arbitratia Nor m y  a rs- 
r p o ~ ~ ~ ~ ~ 8 t I h s ~ o f t h a a r b i t r a l  
dbunnl w ths ground that tbe claimant hw mt exhausted ib 
locsl,rwnedie~.Theimptamatta&dby~tothC 
M ramsdiae axosptian is b mm why the Convention, 
even tfiough it was not nocawmy k do so, WM explicitly that 
a&ntmcbgStatenmy qu ire the~dond lwa lacbn in -  
i~~orjudidal~asataaCOLllUriOnafitsc~18eatto 
arbiimb under the Coavandon. 
Thsra lmve b m  two cases in ICSID'B practice in which a 

party did aotrc8pecrthe e x ~ v e ~  of ICSID juridit 
t h L  
The 6rst involved a padtion to i U.S. cwa by the mate 

party, Maritime fnternational Nominees Establishment 
0, bo aa ICSID arbilr* apemeat with tb Republic 

of Guhta a0 mpel arbiwan blnad M o m  thu A m d m  
Arbitration Asmciatia~ The petition was b a d  on mt pnwb 
 ion^ dthc Federal i l r W o n  Act deabg with a m'n f&m 
to pFoceed undm m arbitradon agmmmt. The chhmt al- 
1- that & b a  had failed to cooperate with it to bring h b  
dhpuk kfm the Centre. It made this statemen4 dimgarding 
the fact that aparty to rn ECSD arbidon agmmmdoee nut 
need the -dm of the other p w ~  in order 00 hsdtute 
~ O u h m d i d n o t a p p r e l t h e r i n t h e c o m t p i o c s s d -  
ing or inthtansuing AAAarbitdonoFdaradby tha 
W h G n t b e ~ t r s ~ t o t h G e o u r t P o r l m o r d s r ~  
~ A A A a w a t d , ~ e n t e r s d t h e p r o c ~ ~ a m o O l o p  
to dismiss. Thecourtdeniisd Guinea's motion. C S u i a p p l s d  
d argued thae the cwrc b l o w  lacked subject martar juridb 
~ ~ w r w Q u i r w a w u ~ ~ ~ ~ u n d e r t h o F ~ r e i g n S o v t r s i g n  
Xmmtdties Act 1976 (PSI.4) ~ d ,  p w t h h l y ,  k a u w  the 
d & b y b D t h p ~ o f t h e ~ C ~ ~ ~ t ~ ~  
UJ nn ICSID arbitration and t h h  dqdvcd the c a r t  below 
of jurisdiction. The lam apmm was by the 
Uaitod Ststas which W d  a "SugMon of intemt'' in d m  to 
present the views of the hwutive B m  c o n c d q  the 
propwfatetpmta!ianoftbe C o n v ~ T h e U n t t s d  Sam& 
mittsdspscifidIy t h a t " a c a s e ~ t h a U n l t e d  S t a t r e s ~  
which arguably fdrs within ICSfD's exclusive jwhdicb 
should bt stayed to pttmlt ICSD to m l v e  whether it ha8 
j u r h d i ~ "  

~ ~ c w r t ~ e l d  G W ' a  m g u t m m o n # ~  
immunity and revawl ths decision below (693 F, 2d 10W 
@.C. Cir. 1982)). In view of ia Qwcluaion &at Ouinaa wae 
fmmunc under b e  FSM, tho Cwrt of Appcale &ow, mgram- 
b l y , n o t t o r e a c h t h e s ' a g u m e n t p ~ b y ~ m d w p d  
in the aubmisslon of the United States, n d y ,  tbat tCSIDt8 
exchive juidction called Swab~tcnth by a U.S. court MtU 
ICSID had d e & d d  whsthsr it had jurididon. 
W e  h tk cam of MINE v, Grdnea It wan the private pmty 

which Mtuosd judicial prwedhqrs against the $Ute party in 
rsgpectofadiqute whichthe -had agmdtowbmit to 
thsjuridiah of the Csatre, in ttae secmd c u e  (Ammy fin- 
srd 4f New Z c u M  v. Yobil Oil New a d a d  hd.  st d.) it 
was the Crown which sought to obtain an injmch f r m  tha 
New W d  courts tamwain the compania dthe Uobll MI 
Oroup from proceeding wim ICSIX) arM.tradon pwec&ga 
which they had instimed a&ut New W a n d  p w m t  bo an 
arbitration dau6e in aa -nt betawoP them, Tho CigWP 
actedwitbia weeb afterthe @stdon by the Smtmy4cn-  
erat d the cornpimica' request for arbimdon, The campdm 
promply appIied for a sray of the court procsedtng on the basis 
o f t b c l W 9 ~ u n d a w h i c h N e w h t a n d b a c l u n e a ~ w  
rhs Canvantion. Section 8 of rhat Act pormit~ a court to eray 
l e g l  plrrce- insti- by a party to proccdhgr pursuant 
to ths Conv~ntiw! qdmt mother party to the h 
mpct of a rnw to which the p m d h g s  relate, 



The circumrhma of the case wen unusual arad a hief men- 
tion h necessary for a full appmciation of thc High Coon's 
judgmnt {dated July 1,1987 and in 2 ICSlD Re- 
vieu-8omign IIIWS&W~V Law J . d  497 (1987)). In tha 
frsmework of armgemen@ fm the knphcnmdon in New 
Zealand of a p j a t  for tk conversion of natural gas hb qa 
thetic gasoline, the parties aterod in 1982 a Prudcipah 
Agmmmt under which a Mobil uubddiq w q d d  rlghg of 
purchase (offtalcs fighrs) on pmkienW termsof synthetic gas- 
oltne resulting from h project. In 1986 New Zealand tnactad 
the Commerce Aot 1986, the objwt of which was to pmwe 
cornpetidon in marketa within New Zealand nad which among 
other things prohibited with rematbe @kc? coclmcta which 
would sukEantldly l ~ m  canpelitian Conapding that the 
d b k e  righte provhh canwavened ths Cammaw Ad, tba 
Ctovanment informed Mobil Oil dlat it wwld no Ion- glve 
effect to it, Whcn tba Mobil -up coptpanies inidawl 1- 
arbitmion p r o c ~ g s ,  the Govemmt canteuded that ICSIP 
wa8 Withoutfurl~ction d, e s a k d y  stated, mghttn enjoin 
the claimam from pmedhgs with the ICND arWmim+ 

T h e e c l u r t w e n t ~ g h a c a r s f u l a n a t y P e o f ~ 8  and 
~ w m c o u a a a l f w t b o ~ ~ w ~ 4 1 o f t b e  
Convention which M a r a s  that the Arbitral 'Mud h the 
j ~ o f i t s o w n c ~ e h a d a d ~ ~ t l t i m p a c t o n t h s  
w a y o n s ~ t o ~ 1 ~ 8 . H a v i a g f o u n d t b s t t h s p  
~ g s b e f m i t w ; e r s b ~ u b t d I y i n ~ o f t l l c m a k r  
t o ~ h i c h ~ ~ ~ ~ ~ " t h t e o u r t ~ t b n ~  
nmt r a i d  by tfae Cmwn that the matter submined to ICSII) 
arbitrrtim wm not a dispute which h e  @a had aped to 
refer to ECSID. It was argued in support that the impact of a 
aubscquent and intewaing enamwnt did not conabItube a d b  
pub under the PaWpation Agmanmt snd tbat the dim 
eu- was d y  a dim# as 110 the agpllcawty of the 
Camm#cs Act 1986. Tbc owrt disqgwk "... it mot be 
c ~ c b e d t h a t o n e p a r t y ~ ~ t o ~ p a r t o f t h e  
A g m m k  It says that It L c o ~ ~ t r d d  h n  m because 
dths Injunctimon!btion27 [ofthe 19S6Act].Howcmthat 
c t w  bt a dhputa under the Agmmnt?" (Emphasis in or@- 
M) 

The coun myed the pmcdhtgs until the Arbiml 'kiM 
had dstcamined its judsdicth, Ihe Ciown did not and 
d m n o t a p p s a r t o h a v e ~ t h e ' M b u n a l ' s ~ ~ o n i n  
the proceedtap bGfbrei it. On May 4 1989 he ~~ hual 
Its "Findings on Liability, Inperpd011 and AUiad lasum" 
The plvbies have since q u e e t d  the T r i W  b rwtt the dh 
coptinuilnct of the *al pmwdiqf8, 

I must deal with om mare iauuc a r i a  in praedce on Araicle 

36 of the C0wend.m M h e  exclusive nature of ICSID J'U- 
Mctfon extad to  pro^^ msasl~ea? The h u e  ume in 
France, The claimant in Adantic Eron v, Gtlnaa hfsd obtained 
an attschtnmt on aamu of P Guhm agency, C;uinta's prows 
w m  rejected when the Cow & Cas~t ion  held In 1986 that tb 
Camention did not pmmpt conservatory rneases and h t  
these could only be excluded by cwmt d the partit& 
or by implied consent mltiag fromths adoptionofwbicradca 
rub. The matter waa aot COYBSP~ in the 1968 L C D  Mim- 
tioa R u b  which applied to the Atiarrttc Wton srbitratim. 
There Wia 1984~ndoptedanviaedsetofICSlDArbi- 
tradaD Rubs with a mw Rulc 39(51 stating in subetame that 
parka may rsqwst provisional mtasurcs from a untrt "pro- 
vidsd thst thby have so &ti- in the qgeumt r e c d q  
their mmn~" However, tbe presumption that in he  dmme 
of such a g t i p u h h  pwvisfonal znmures by a m are ax- 
eluded is at v&ce with dis alrnorst adversa1 rw~$nWn in 
the inma of c o r m m i d  atbiwdon that to soek measures &om a 

a m a R d f w a m t o ~ ~ e m h n o t I n c W h t d h a n  
axbhhn 8-t ( a ~  m a t  racamly and clearly e x p ~ t d  
InAtktcle9 drhe 1 9 8 6 U N ~ M o d e l b w  on Entsma- 
tional C m n m d d  Arbittation), 

The Amcd 
Thaw&-amajontyofthevmofdtZlomb 

of tho Mkmal. Signam by the majooitp is mffkisnt, awl 
tbhnorcq-tthartrbeawardeitherwtathefactofa 
tlliiselnp sigpame pr states the rsaaon. Any memb of the 
'Mbund may attach an individual opinion to the awnrd, 
w ~ d i s m l i s g  or othaanlw (&t. 68(1), (21, (4) of he Con- 
wntim). 

The award nust me the ~ a m s  on which it is b u d  Fail- 
umto doao is agmmdforannulmsnt. ThaCllftvsntionalso 
mquLss that the award dsat with ovary qwstlon 8ubmittsd to 
the Mbrmal (Ait. 48(3)), On tfie request of a made withln 
45 days af'ter fh award was rendered the 7 l i b u ~ I  m w  decide 
my qtld~tim which it had d t k d  to heids in tba award. Itu 
decision will become part af the award (Art. 49(2)), 

Artide4&(5)dthaCww~provW~tbCenm may 
not publish the award without the consmt of the panics, whtch 
in practice has not been fbdmmhg. .'Ihe Coaventioa impom, 
on the Qthef haad, na &aim on publication of awa& by 
the pardes and r n u m b  of awards have b m  so published. 
Otbsrs; h a v e m e  into thapublicdomrrinnsaremltoftbh 
having bssn the mbjoct of judIeial- proceedings. 
By virtue of Atdclc 5214) the prdsimu of Article 48{5) a h  
apply to wulmu~t dedsiom The Centre has bssn aubrhd 
to publiah rwo of ths tfwe deciaons which had baan mdmd 
at the riwe of t h t ~  writ in^, and the third wai pubbhd else- 
whm. 



Past-Award RemetIIes 
The Convwrioa p m i h  fax thrss porit+ward rumsdies, in- 

twpkdotl, mvislon and mulment. Thay are the only rame 
dies which can be invoked again& awnrds and they must be 
exerdsed wibh ths &mewark of the Convendon, that is to 
say,excludtngthe hwenrion of Ikadonslr courts. Forhmpm 
tatha and revision I refer ths teadm to AFtIdes 50 and 51 of 
the Convantian. 

h m h n t  t govtmtd by Article 52 Tba Wted g m &  
f o r ~ b ( w ~ 1 $ ~ a s r m e x ~ r c m -  
edywihich doe& wt p m i t  areview o f t b d t s o f a u  a d  
but is limited to the prokction of the parties against mural 
injustiw and of the integrity of the a d i d  pmem. 

W i t h i n t h e ~ k o f t h i s ~ t a & i o n I c a c u r o t & m o r s  
t h n n b t t h o ~ f o r m u l m n t a p d ~ b i e f ~ t a  
on a Pew qum- b i n ~ t r r t i o n  d h g  in aanulmont pm 
ce%dings: 
i) Impmper constituhuAon of the hibarnat: ' h i s  ground which 

nccdsnoexp~onhsnnwrbmitJvoM, 
3) Mmbst w s s  qfpmer: This p m d  hae ken invoked 

several dmer. It would typically aria when a 'Mbunal 
m a n h I y  dimgadad tke limiu of  it^ competwbce d 
m d w d  an award dm petite. Manifsst &diem@ of tha 
applicable law (as dhhguhhed &cnn an lncwract slppli- 
cairn d the law) has also been m&idmcd to conedtute a 
m d f w t  txceis QfjuriSdiCdm. 

iii) Corruption opt the pmr ofan dmtor: Has IEW bean 
invoked. 

iv) Scrioi~ dcpartura from afiurdaRPemaI ruh q f p m d m :  
hparEaoC the q m  "S&QUS" and '"Am- 

dmmtaL" A miaor pcdr r ra f ,  Ifit~~ularity fbhhes  no 
g r o P n d f m ~ t . m ~ u r e m u s t k s a P i w s a n d  
d r e n r l e o f ~ m u s t b s ~ , s u c h a s t h  
~ m e a t o f c q u a l ~ ~ 1 1 t o f d z e p a r d e s r u a d o f A r l l  
opportunity for a party to present its cam. ThFs gmmd hap 
been invoked several timwr, 

V) FuIIm to stm the ~mcrrs on which the award Is based: 
'Z2lis ground ha8 been invoked in all four a m b m t  pro- 
oaedinga Two iwuer of intapraEation In pmWm bave 
ariirtn In t h e  pwe#dings, namely, what m, ifany, 
the r e a m ~  mnw meet and whether failure of the award to 
dtal witb wsfy k u e  ~ubmitkd to the oonstitutes, 
Or M y  c ~ n ~ t i h t k ,  fdWC b S m  E M O W  

A r e q u c s & f o r a r m u k n e n t w l l l b e e ~ b y a n a d k o c  
~ m m i t m o f t h r e e ~ s ~ t t d b y t h c C h a i m u r n o f t h s  
AdtHintmcive Council. The Comrniltee has the authority tD 
amul tlae awwd in whoh or in pad (Art. 5x3) of the Coavtn- 
tion), 7heqwtion h d m  whsthera Cm&w is required 

ro annul m award w b w r  it fmds chat a & & w i d  growl fa 
a n a u b t  axist~, The decision of tht Cmmittae in the MINE 
v. GuiRea cam (mpdwed at 5 lCSID Revim+Fo~i&n In- 
vmme~ i k w  JOWMI 95 (1 980)) gave a clear negative a ~ w u  
to h e  qU0stion. 
If tha award L amullsd, the dhqute will at the request a6 

eitlsar party be submitted b a new 'MW c m & M  in acF 

eordancb with the ~ ~ h t  pmhiorm of dm Conwdrn (kt. 
S2(6)). If the award had only b#n muJled in paa, the new 
IWund may not rccoasider any portion of the award whicb 
was nPt annulld It -titubs ME jlrdscaw ( A r b w o n  Rd8 
55(3)1. 
In m n c l o b  1 ahaIl dad M y  with bin- fme, mog- 

n h h  and enforummt of the award 
I r e d l  that h i d e 5 3  provides chat theaward shatl be bind- 

~ a n t h e ~ ~ a n d W n o t b e s u b j ~ t o a n y a p p s d . ~  
pliaaca with the awardis a treaty oMig&n for the Cmtmdhq 
S t a ! e ~ t o ~ d i # p u o o .  FnlImtO- thrrtobligah 
exppows the Smte to two possible rancdoos on tk part of the 
S t a t e w h ~ n a t i w l a l w a s t h e o t h e r ~ t o t h e d i s p n t e . ~  
27 of the Convention provides that 00 Contracdng Smm shall 
give diphatic pmtdtioa or b!ing an international claim in 
rsepcct of a dispute wbich one of its d o n a h  and moth 
C o w  State have conseated to submit to nrbimth, un- 
less he OthtrConwting State &dl haw failed tn comply with 
the award rendwad b tbat &pub. In o t h  m, the af 
espousal rtviva. Tha sacond possible unction would be tn 
pwc&*st thtrtcaldtratuSEaf~hthehtemationalawt 
of fuscice which has mmpulaory juridichi in dispnm lx+ 
tween Conmctiq Stam concemfng the applicadon of the 
ConWAtion (Art. 64 of the  cow^), 

WhilcArdcIe53affirma thebindingforcrsofbawatdon 
tbeintmdmallawleval A t d c l e S 4 ~ i m e x P w n a l ~ t y  
via-B-vis nndmal cwrtfl, The award is ms j d i c a  in each Con- 
mc- State, and each Crmaacting Stam, wh- ot 9ot it m 
one of Iis nationals had baan r pruty to the proceadings, mt 
not only rwogrrize the award but, in addition, mfme rht pe- 
d~obUption~h~byitrus1PbleawerdmalBLPal 
jud- of a court by that Sate. TIE enfommm provMonrr 
of the Convention B~B, howev~, not intended to entitle an 
ICSID award to more favcrabIe mmmt as @ f d l o  
execution Um a finall judgment of a court. me Convandm 
states explicitly #hat its enforcement pmhions aw not to be 
conseu%d as derogating from the law In force in any Con-- 
hg S?ab relating to M t y  &om o x d o n  of that State ar 
of any f- State (Art. 55). 



LawAsia Energy Section 
International Conference 
?Tic LawAsia Energy Section held a conferme on New M- 

rectiom in my I A ~  and Policy in the Asia M c  won 
on October 3-5,1990 in Melbourne, Australia The confermice 
included pramlatiom by some thirty-five a p k m  on topics 
ranging fmm rc~ional economic and mqy p s p c t s  to the 
settlement of disputes. Mr. lbrahim RI. Shihata prwiddd tbe 
openfag addraises at both the mt and last days of the confer- 
ence, qeakitlg frrst on tht Wmld Bank In the 1990s and then 
on International Arbibation Sy stemrs, 

Tenth Inter-American 
Conference on 
International 

Commercial Arbitration 
&@zed by &he Canadian SEction of the Inter-Amdm 

Commcial Arbitration Cornmission and the CanatSlan Arbi- 
tration, Conciliation md Amicable Composition Cen- the 
Tenth Inter--can Conferwlce on Intamatlonal &mmm- 
cia1 Arbitration was held in Ottawa, Canada on October 3 1 and 
November I, 1 990. 

Tho conference, aimed at furthering the dsvelopm8nt of 
inter-American commmlal arbitration, was a#andcd by par- 
ticipant@ £ram fifteen coun~es. Opening and closing r e d  
at rhe conference wera deliverad by Profam Louis Kohl 
RebcewIcz Zubkowski of the University of Oaawa; msages 
of support to the conferace were made by H.B. the Rt Hon. 
Ramon John Hnatyshyn, Governor Oenersll of Canada, and by 
H.E.Ambassadof Jow Clemente B WIB Soares, Secretary- 
&& of the Organization of Amcricm States. The ICSD 
Convention and its relevance for countries of the Westem 
Hemisphere were examined by hlr. Ibrahim F.3. ShihW Top 
ics addres~d at the conferwce by other gpeakcrs included the 
impact in the Americas of the UNCITML Model Law on In- 
ternational Cornmarcid Arbitration, the npplicatiwd the New 
York and Panama arbhadon ConvMltionrs and dispute wtls 
ment undertbe mda-U.S .  Free W e  Agemmt 

ICSID Review - Foreign 
Investment Law ~ o u r d  
The Pall 1990 issue (Volume 5, No. 2) of the ICSID Review 

-?%reign Investment Law Journal was published recently. 
The issue's d c l e a  include an analysis by Mr. Sbrahim El. 
Shih&ta of the role of the H u r o p  Bank for Reconsauction 
and Development in the promodon and financing of invesenent 
in Centd end Easm E m ;  an examination by Mr. Georgcs 
R. Delauma of the contractual waiver of sovereign immunity; 

1 and a d i m i o n  by Mr. John A. Westberg of the isaue of wm- 
pnsatim in some of the awards of the Iran-US Claim Tribu- 
nal, The issue also features a study by Mr, C.F. Amerasinghe of 
the Id r d 6  rule and a discus6ion by Messrs. Jeremy 
Carver and Kamd H o s a  of some of the issues that may arise 
in an arbikadoa opposing a State to a fmign investor. As with 
previous issuea, the Fall 1990 issue also contains documents, a 
bibliomphy and book rtviews. 

The ZCSID R e v i d o r e i g n  fnvestment Law Jowttal i s  
available on a subscripdm hsia at $50.Wyear for thon with 
lnaUjnn &sea in m e m b  oomGes of thc %anisation fa 
Ecmomic -tion md Development and at $25,00/yea 
for all others. Ordsrs should bc maW to: 

Jmals Publiehing Division, 
The Johns H@s Unimlty Press 
701 W. 40th Sbnect, Suite 275 
Bddmore, Maryland 2 121 1 
U.S.A. 
Acpayrneat is raquired. Subsmibets in Canada and Mexico 

ahould add %,OD for postage, Subscribers outside of North 
Amaica should add $6.50 for air freight, Payment must be 1 dnwncaaU.S.bml;orbomsdoby~cmadandmoney~. 
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