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MIGA Convention Approved - Already signed by Kom, +&key, 
Ecuador, Senegal and Sierra Leone 
ICSID participates in the International Congnss on CorxlmeU 
Arbitration held in Rio de Janeiro July 29-3 1, 1985 
The International Chamber of Commerce hosts a third ICSID, 
AAA, ICC Symposium. Remarks of the Secretary-General on the 

t Obstacles Facing International kbitrati~n 



ICSID Review = Foreign 
Investment Law Journal 

As announced in N e w s f i  ICSID, %I. 2, No, 2 (Sunrtner 
19851, KSID will publisha new J o m d  a W n g  under one 
cover material oa the law and p m b  relating to foreign 
invcstmmts, 

The flnot issue should appear in the early Sprinp of 1986. 
It will include the following 

(a) Arrkk~ By 
Mr. Ibratrim F,I, Shihata, "Towards a Grater 
Depolitichdon of Tnvw~tment Disputes - The 
Roles of ICSID and MIGA"; 
Professor P i m  Lalive, "Som Threats to I n m -  
tload Investment Arbitmtionw; 
Dr, Rudolf Dohr. "Indirect Expropriation of Al- 
ien Properry". 

(b) C o m n  b by 
Mr. Branko Vukmit, "Recent Ammdments to the 
Yugoslav Joint Venture Law"; 

Mr, William T. Onorrtro, "Intertliitionrcl Petroleum 
Joint Devclopmcnt R t g W  Promoting f nvest- 
ment through Cornprombe to Obviate FoIitical 
Risk"; 

(c) Casap 
Klhkner v. Camamon, M i o n  of the Ad W m  
Committee of May 3,1985, annulUng the Award of 
October 21, 1983, 

(d) Docmenta 
Convention Bstablishing the Multilateral Invest- 
ment GWSLI~W A w c y  and Commsn tary on the 
Convention Submitted to Govmmmts by tha 
B o d  of Governors of the International Bank for 
Recon~truction and Development, October I I, 
1985. 

Treaty batween the Utritcd States d Amticr and 
the Kingdom of Morocco Concerning the Eacour- 
agemat and Rceiprod Protection of Invest- 
menta, July 22,1985. 

(f) Book Revhws 

Disputes before the Centre 

AMCO Amla et al v. the Rcpubk of Indonda (Clse 
ARB/81/1) - Annulment P r o m  

May 6, 1985 

May fb17.1985 

Claimants-Oppositon file their 
Memorandum In Opposition to 
Indonesia's Request to Stay En- 
forcement of ICSID Award. 
Preliminary session of the ad hoc 
Committee in Frankfurt. It i s  de- 

August 6, 1985 

cided that Rof. Stidi-Hohenveld- 
ern will serve as tbe President of 
the Committee. 
Respondent fdcs k n k  guaranty 
dated July 3,1985, as requested by 
tho Tribunal. 

August 30,1985 Rapondcnt files its Memorial. 
SeptemtKr 7. 1985 The ad hoc Committee mccts in 

Rome. 



winter 1 - 
ClatmanWpp~tors file Coun- 
ter-Memorid in Oppositi~n to In- 
donesia'~ Application for Annul- 
ment, 
Indonuia files Its Reply. 

~ ~ e A n l s g a m C m b H e t a l v . t b U d # e d ~  
lic of Cammn a d  M W  Cammanaim da Ewgmlr 
(SO- S.A. (Clrac ARB/8112) - Annulmemt hcmdiq 
May 3, 1985 The d hoc Commitwe renders Its 

DPcision annulling the Award of 
October 21,1983. 
Thu diapute is resubmittmi to 
ICSID ubitration pursuant to 
Article 52(6) of @c Canvmtion, 

Colt IdWr&m OperPfiqB Corp., F h m s  Wvidon v, the 
G e f t s w  d tk kpoMlc of K m a  (Cw ARB/UjZ) 
Awmt 1,1985 Respondent 5 le  its Rejoindet 
August 27, 1985 Claimant filwr a Request for Stay 

of Arbitration. 
September 13, 1985 Respon&nt files a Memorandum 

in Opposition to Colt's Applica- 
tion for a Stay of the Proceedings. 

November 18, 1985 The Tribunal mecta in Wash- 
ington, D.C. in the presence d the 
parties. The Tribunal issues an 
Order to stay the proceedings. 

July 23,1985 

May M, 1985 

SIT (MUb E+st) r. the Arab Rcpublie of Egy# (Cme 
A W W I  
May 13,1985 Respndent fila its Memorial on 

Objection to Jdsdiction, 
W6t4 Ollcnt AM& dm Baolw IdtmlcL (SOAW) v, June 19,1985 Claimant Ales Its Observations on 
the SCate of Senegal (CPse ABB/%2/1) Jurisdiction. 
May 15, 1985 Baron van Hovtte twigis as ubi- July 1&11,1985 The Tribunal meets in The 

tram. H a p ,  in thc prtsencc of the par- 
May 28, 1985 Claimant appoints Prof. J,C. ties. 

Scbultsz (Netherlands) as arbitra- The parties advise the Centre that 
tor in r e p h e n t  of Baron van Southarn Pacific hopcrtiwr Limit- 
Houtte. ed has been joined as a Claimant 
Prof. Schul tsz accepts his appoint- in the arbitration prooeeding, sub- 
merit, The Secretary-General no- ject to Respondent's reservation 
tifies the parties and the other at- of jurisdictional defmsa. 
bitrator6 that the Tribunal has September 12-14, 1985 The Tribunal meets in The 
btMl rewnstituted and the pro- Hague. 
meding ~ ~ ~ u m e d  on May 30,1985, November 27, 1985 The Tribunal issues a decision on 
in accordanca with Arbittation the preliminary objections to ju- 
Rule 12, risdiction. 

July 2%31,1985 The Tribunal meets in Paris (an 
July 29 and 30 in the prcsEnce of MarWbe M e m t b n l  Nominees Btabkhmemt (MINE) v, 
tbe parties). iLe sf Gulm (Cme ARB/84/4) 

September 5,1985 The Tribunal meets in The June 17, 1985 The Tribunal is constituted. Its 
Hague. members we: Mr, Donald E. Zu- 

Octobr 3,1985 Respondent 6les a supplcmeutary brod (US), m d e n r ,  appointed 
document. by both partie9; Mr. Jack Berg 

November 1,1985 Claimant f i b  its Rcsponae. (US), appointed by Claimant; 
and Prof, David J. Sharpe (US), 

The UMu Emtm T b b r  Corpatbm WTCO) v. tka appointed by Rempondtnt. 
Government of the RepubMc d W berim (Case AlZB/83/2) Claimant files its Memorial. 
May 30, 1985 The Tribunal meets in Paris. The Tribunal meets in Wash- 

ington, D.C. 
Rapondent ffles ita Counter-Me- 

Atlantic 'Mtm Compnny Llmlted v. the Repbllc of Cdmr morial. 
( C m  ArnWI1) 
May 6,1985 Respondent files its "RCplique" to Tmum M n m  Corpor~tlan v. the Gownmeat of rttntdad 

the Counter-Memorial. d T w  (Cue CONC/83J 1) 
August 16,1985 Claimant ftles its "Mhoire en Novtmbtr 5-1 2, 1985 The partie address their submis- 

Dupliquc". sions to the conciliator. 
September 1 1- 13, 1985 The Tribunal meets in The Hague December 3, 1985 The councitiator fles his Report, 

in the presence of the parties. formally closing the proceeding, 



MIGA Convention Approved - Already S i e d  by Korea, 
Turkey, Ecuador, Senegal and Siem Leone 

At their m t  Annual Msetiq in Seoul, the W~dd Bank's 
Oowmors approved the Convention atablishiq the Multi- 
lamd Inveatmenl G w t m  Agency (MIOA) for transmit- 
tal to member pvemmmta of the World Bank and the 
Ciwernment of Sdtzedland and invited thm governments 
to sign tbe Convantion. Korea, hrrkey and Ecuador aimed 
on the same day the Convention rn o p d  for signature; 
Senegal signed a few days lata followed by S k a  hone. 
Further wptures are cxpacted soon. 
The projbcted MIGA and the IntFmtional Centre for 

Settlement of Investment Mspws (ICSlD) share a common 
objectiva: the ancouragment of the flow of invertmcnt to 
and among developing countria by elhiriatin& or at least 
reducing, pol i t id  h k  as a barrier to such impestfflht, 
ICSfD mmes this objective by pmviw  a form for the 
gettlement of invegtmmt disputes under truly intamtiand 
ruk, and thus in- c o d h  in host countrb an4 
h~tsbn that such disputes will be resolved e8tcicntly ao- 
cording tu the lagal and economic merits of the case. MIGA 
will provide technical assistance to countries on how to 
improve investma t conditions and will issue guarantem for 

foreign investments against non.comm&d risks. These 
dsks will indude; the risk of loss as a resdt of host govern- 
ment w atrimions on m m c ~  conversion and transfer (ttans- 
fer risk); the risk of loss mufdq fnrm tegislativc or admin- 
istrative actions or omi Jam of the hm government which 
have the effect of depriving the fore@ investor of his 
o m W i  or coatml of, or substantial bcnafits from, his 
investment (expropriation risk); the risk of a repudiation or 
breach of lcgEll commitments by tba host g a v m m m  in the 
m e s  whm the hvator hias no ~CGCSB to a computent judicial 
or arbibd fomm, w facca unreasonable delayii In mch a 
form, or is u ~ b k  to enforce a judicial or arMtra1, decision 
issued in his favor (repudiation risk); and the risk of armed 
c o a c t  and civil disturbance, 

ICSD is not sot* a machinery for the satkment of 
investment &pum and MTOA wid be more than an imw- 
an* opararor. Both f d t f e s  are dw1igd to enhance mutual 
understanding and d d e n c e  behveen host govemmmta 
and foreign firvtlsta~ and increase he availability of the 
idonnation, knowledge and experth related to the hmt- 
mmt p m .  1CSlD mmphs and dheminstes infomadon 



on hvmtmtnt laws and their development. MfOA will m r y  
out research and disseminate information on invatmat 
opportunitcs a well as render dvicc a d  technical a s s i s m  
to developing member countries, Tbe d v i t b  of the tw 
institutions in this rrca are expected to be mutually support- 
im 

Upon payment of a claim, MIGA will be subroptad to 
such pertinent rights as the indemnjfbed investor might have 
had against the host cuuntry , MIGA will then pmut thew 
rights on its own awunt, thus acting as a M e r  betwen the 
investor and the host country. While the wailability of 
ICSID arbitration fosters the fair a d  expditious mlution 
of inwanetit disputes, MIGA's hvolvmmt will increag 
the pros- for the avoidanct of such disputes and For their 
amiable scttiament when they arise. This follows from 
MIQA's institutianal structure and ensuing internal 
dynamics. 

b 

"The MIGA Convention directs MIEA to encour- 
age the amicabk settlement of dfspuses k t w e e ~  
inwstors und h u t  cmtries, If a conflict arW 
neverthelea, MIGA will be placed in a unique 
position to facilitate an amicable set r lcmt  and to 
muke sure mutters are discussed on the bmis of &a/ 
und economic criterta miy. Ifi other wrh, II$ in the 
case of lCSfD, MIGA should contribute s i ~ @ c m f -  
ly to the depoiitkizatim ofinwstm~t dhptrre~.'." 

-A. FK Clawen, the Preshknt of the World h k  
and Chairmanr of lCSID's Adm3nLetratiw C m U  

MIGA i s  dcsigaed as a mperative institution where 
dcvehpd and developing countries wi31 &arc financial 
responsibility and political oventight, MTGA's capital of 
$1.082 billion will be subscribed by all members, each in 
~ccordance with its economic s m t h  as rneasud in its 
idlocalion of shares of the World Bank's apital. Only 
twenty percent of the capital wilt be paid in (ten percent in 
cash and ten percent in am-interest-bearing promissory 
not=); the remainder will be subject to call in case of need 
to meet obligations, In addition to underwriting invest- 
ments on the basis of its capital, MZGA is authorized to 
issue Burantees acting as administrator on behalf of spon- 
soring member countries. Revenues and expenditures atui- 
butable to sponsorship operations will be kept marate 
from MIGA's own finanas, and losses from these o m -  
tiom will be shared by sponsoring countries on a pro rata 
basis. The sponsorship arrangument has no financial ailing 
and allows MlGA to cover investments in all oountri- 
not just in its developing member caunrriea, Callable capital 
md loss-sharing obligations are only intended to establish 
MIGA as a credible insurer; they are not expcted to be 

actually drawn upon. Rather, MIGA is directed to m e t  ite 
liabilities from p m i u m  inaome and other revenues such as 
returns on its invasmtats. As all member countries have a 
vested interest in MTGA's self-sufficiency, they can bc 
expected to caoperaQ towards this objective, 

Each country will receive 177 membership votes and one 
additional vote per share. As a result, capital-export- 
ing countries (developed countries) and capital-import- 
in@ countries (developing countria) will have votina parity 
as groups, when aU eligible countrim join MIGA. During 
the first three years of MlGA's existence, each group of 
muatria will be as$urEd a minimum of forty pmt of tbc 
total voting pawtr through the allocation of supplementary 
votes, if necawy. During this period a h ,  alt decisions will 
require a special majority of at teast two- th ' i  of the totat 
voting power represmting Aftymfive percent of the sub 
scrikd shares of MIGA's capital, so that decisions will be 
taken with the support of both developing and developed 
countries. While supplementary vota  and the special ma- 
jority rquiiement will b cancelled after the threeyear 
puriod, unsubscribed sham will then be mllwted by 
MIGA's Council to achieve voting parity between the two 
p u p  of wontria on the basis of membership votes and 
subscription votes, 

Like ICSID, MIGA will be hsed  on the voluntary 
participation and cooperation of prospective member coun- 
t r ie~,  Each cowtry may freely dedde whether it wishes to 
join MIQA and tho& countriee not joining initially may 
accede later. To sdeguard a host government's control aver 
the admission of invEstfflents and MIGA's involvmmt in 
invatments in its territory, the MIOA Convention provida 
that ~uarantee8 can only be issued with the host govern- 
ment's approval of the investment and its guarantee by 
MIGA against the risks designated for cover. Similarly, 
MIGA will nnder a d v h  and twhnical assistance to mem- 
ber govcrrrtntnts onty upon tbdr request. 

Aa the ICSlD Convention entered into force in 1966 
upon its ratification by twenty cuuntries (and presently has 
eighty-seven members). the MIGA Convention will also 
enter into force upon its ratification by twenty countries. In 
view of MIGA's financial character it is, furthermore, 
provided that these twenty countries shall include Ave 
capital.exporting countries and Mtsen capital-importing 
countries and that the subscriptions of these countries total 
onethird of MIGA'r authorid capital (is,, approximately 
3360 million). 

As w n  as thew twenty countries have signad the Con- 
vention, the President of the World Bank will convene a 
proparatory cammitt# consisting only of reprcmtatives of 
the signatory States to prepare the rules and regulations 
determining M1 GA's operational and financial policies. 
These rules and regulations will then be submitted to 
MIGAL governing bodies for approval once the Convtn- 
tion enters into force, 



"The ESJD Secreiuriat has been fa&wfrsa rdcwl- 
opmnu of the MultUurePPI hwstnrsrtl Q u m w t ~  
Agency with grsat interest. A peat &l qf cuopcr- 

I 
0 t h  cm hvelep k the fihcre k t w m  IC$ID and 
MICA, Both ~ d i u t l m  share ths com?mn abbe- 
tlvr of bproPfng hvestmn! condtiom and ut tw-  
hggrmter Inve~~mtfiws ro dsvelophg m M s 8 .  
Aad boik are b a d  rn &*Ipre of vduntarh 

I 
and tCes priar cmeRZ of host E O ~ S , "  

The establhhmmt of MIGA will bE a major landmark in 
the World Bank's dTorts to play a a t a t y t i ~  role in encour- 
aging the investment of capia  for productive purposes a d  
promoting private foreign investment. 1t is in line with 
efforts by W World Bank to facilitate conditions conducive 
to such Investment, such as the mation of the Intmational 
Ffnancc Corpomtion in 1956, of ICSID in 1966, and the 
recmt expansion of the Bank's dhancing techniques. 
MIGA is a timely response of the World Bank tb the sharp 
decline of inveatmant flow to developing counttlea sItlce the 
beginning of the decade and the M n g  reluctance of 
inwstoa to taka advantunge of invmtmant apportuaittca in 
developing countries. 

New Additions to the Panels of 
Conciliators and Arbitrators 

The following Govffnments have made designations to 
the Panels of Conciliators and Arbitrators: 

AUSTRIA: 
Pane1 of Conci~~twsdesignation effective as of July 
29, 1985: 
Dr, Helmut Haschek (=-appointment), 
Panels of Conciliators md of Arbitrators: 
Dr. Werner Melis (re-appointment, designation e l k -  
tive as of July 29, 1985), and Dr. J. Hanns Pichlcr, 
M.Sc. (designation effective as of September 3, t985), 
P a d  of Arbitrrlror4esignation effective as of July 
29, 1985: 
Dr, Cjuida Nikolaus Schmidt-Chiari (re-appointment), 

GABON:--designations effective as of October 9, 
1985: 
Pune fs of COIPC~~~C~IOM and of Arbitrators: 
M, Gustave Bongo, M. Alolin Edane, Mmc Marie- 
Madeleine M borantchauo. and M. Jean Franqois 
Ntoutoume {re-appointment). 

LIBERIA-designations effective as of July 2, 1985: 
Panel of con cilia for^: 
Mr. EIwood J. J a n ~ b a ,  ME Frank W. Smith, and Mr. 
E. Winfred Smrallwod. 
Pam/ of Arbitrators; 
Mr. James S. Ouseh, Mr, Mamolue B. Tamba, Mr. 
Samuel McIntosh, and Mr. Philip A 2 .  Banks, 111. 

MAURITIUWgnations effective as of July 5, 
t 985: 
PancIs of Cmciliniors and of Arbitrators: 
Mr. Jean Marc David, CBE, QC (re-appointment), Mt 
A, Hamid Moollaa (rc-appointmcnt), and Sir Maurice 
Rault, KB, QC. 

PAKISTAN-designations effective as of October 14, 
1985: 
Panel of Co~tcSliotors: 
Mr. Mohammad Yaqub AH Khan {re-appointment), 
and Mr. A.K. Brobi (re-appdntmcat). 
Pmd of Arbitrators.. 
Mt Justice lrshad Hasan Khan, and Mr. Syed Shri- 
fuddin Pinada (re-appointment). 

PORTUGAMesignationa effective a6 of August 12, 
1985: 
Paweb of Concflintw~ aad of Arbitruror$: 
Dr. Sebastiao Honorata, Dr. Antonio Oabriet Oaolrio 
de Castro, Dr. Rui Eduardo Femira Radrigues kna, 
and Dr. Antonio Maria Pereira, 

Recent Publications on ICSID 
Brcrches, A., '"Thc Experience of the International Centre 
for Settlement of lnwstmcnt Disputes", in Intcrnarionai 
Disputes: Avoidmce and Setrlewnt, Studies jn Tranana tion- 
al Legal Policy (Rubin and Nelson cds., 1985) 7S97. 
Dehwne, G, R., "ICSID Arbitration Promcdings: Practical 
Aspects", 5 Pace L. Rev, 563-569 ( t  985). 
Niucrnann, F., "ZustiindigkeiUprobleme der Weltbank - 
Schiadsgorichtsbarkeit im Licht der bisherigen Schiedsver- 
fahren", Praxis des Internationalen Privat-und Verfahnns- 
rechts 1985, 185-192. 
Bxccrpts from the Award of November 2 1 ,  1984 in Case No, 
ARB18 1 11, AMCO Asia Corporation et a1 v.  Government 
of Indonesia, appear in 24 International Legal Materials 
1022 ( I  985). 



ICSID participates in the International Congress on Commercial 
Arbitration held in Rio de Janeiro July 29-31,1985 

h lnteroationd Con- on QzrrmW Arbitration 
was held on July 29-31, 1985 in Rio de l a d m  at the 
hdquartm of the Confsdmqbo Nauond do C o d d o  
(Nsttand Confederation of Commm), 

The Congress whfch was attended by m m  tbar~ 200 
partid- from Latin Amertam, AM- Arab and Bu- 

r o w  countries and the United Status mnsidered a num- 
ber of topla mmming tha uu ~ n d  practh of internation- 
d arbitration, including questions Mating to the Bxszilian 
ercparfexws, rhs Brazilian draft hw on svbitration, and to 
the I n t e ~ A m c b n  Convention on Intmutional Commer- 
cial Arbitration. 

ICSD was mpmsatsd at the Co- by Mr. tbmbb 
F,I. Shihta, Sccretory-Gmsral, and Mr, Georges R. Ds- 
hum, W r  L q d  Adviser, Mr. Shihata's was 
entitled "rowads a k t e r  ebpoliticbtion d Invatmeat 
Disputes: the Coatribution of XCSID and MLgA". The 
theme of his mnsrko was that the Calvo doctrine, which 
was prompted by aburrt of diptomortic pmtsctian, has 
provcdiaadcquak to prevent p d  S u b  from espous- 
ing the claims of their nat idr  or to prevent Latin A m -  
i a n  cowtrbs, bard pressed to obtain funds frwn abroad, 
from acceptin& in the context of inwment disputeu the 
jurisdiction of fomign fom, Nsw international orgad-  
dons, ouch as ICSID a d  MlGA have emerged, wbich are 
intended to Warm the interests of dewlopin8 countrim 
and foreign fnvators and to mcomge foreign capital flows 
to developing countries, M e  organizations provide ways 
3 depoKticiPe . . tho settlemeat d investment disputes by 

pule and arriving at amicable settlcmaats in the cantext of 
prcrcsdunnl exempt from political inttmntion, 
Mr, Dclaume's spGcch dated to "State Con~aets and 

Tranarnatioml Arbitration", It rreviawad the  type of issues 
that may a r i ~  in oonnection with the cnfommcnt of an 
arbitration agreement to which a atate io a party, the 
respective d t s  d a d  hoc and Institutional: arbitration, the 
detsrminatiotl of the substantive rulasl applicable to State 
contra&, the tactics which may delay the conduct of the 
pramdings and the impact of sovereign immunity upon the 
eafomnmt of awards. Its main theme wm to fmus atten- 
tion on ism thal should be carefully c o d M  by the 
drctftman of arbitration agmments in order to FLM p r i m  
vate and govc~mental partiea to ths 8criousass of their 
commitment to rubihte and to tbe likely efectivenesg of 
the arbitral pmaa. 





meat &spies betweet #Jutes and foreign Investors. Unlike 
other arbitration hstittrtlons, XCSID is thus a ,rpecfrrlized 
organizuldon W i n g  wilh o zpec@c categoy of dhputss. 

The st@ficant increase b the Iat few yars ofiCSrD'8 
cmioad shows ;hat both hve8tors and States are kcomlug 
pmtfmlarly ~ m s e i t w  of the merft~ of lCSfD a a &put@ 
settlement machiwry. Tks number of inquiries aridressed to 
t h ~  Secretarial by part&s seeking iqfurmarion or aaairtance 
h the drqfthg qf ICSID ciauses k aiso herawing sip@- 
mtiy*  

The N o r  features of JCSID are wall hm mtd have 
been the jub@cr of m abundmtr ifterarure. However, I 
believe that mtaln issues are worlh recalling, nor only 
because they are of parzlcuIor cmcarn to th States that are 
parries to ZCSID profeeding8 and may Mtct t h i r  artlrude 
towar& lCSID and towards hwnationaI atrbltration tn 
gersmul, But also b e m e  I prsorralfy @ad ;hem to bt 
perfectlyjwt@ed conterm, These include: I s m s  r q a r d h  
the nationality of the arbilrators, the duration qf the pro- 
ceeding.~ and the costs of arbimrlon. 
1. Tlre Natlo~dty of the Arbtttahm 

Er is no secret thal &velopdng cowtrIes often see frtrerna- 
~ianai arbitratlm as a facilpl uhi#/s#ered, to a large 
extent, By mtiouais of the developed countries. Thb Lnor a 
pknomerron which i,v muttque to ICSID arbirraziorr. It applies 
m welt, fl not mom, to 0 t h  types of imli~uliolld arbirra- 
rim. 

I n  the cmc uf ICSID, rhs State$ p w r l e s  ro a dlspufe haw 
an fleclivc remedy at theh dhposd, mum@ly to pa?tic@ate 
actively in the appointment of arbitrators. Y o ~ t  of the 
pmvMons 4 the ICSID Conventdm rcgordhg tha n w k r  
of urbftraiors and the lrnezhod for thet ~1ppaIlr~tnoent arc 
pembivs and the purtiw are free to make their own 
arrartgcmena. The SBcwtatiat b p s  a Panel of Arbitrators 
eonstting of four arb hruttm to be dasignad by each 
Contract irtg Stare aad of mt adsftt fond ten to be d e s w t e d  
by the Chairmm of the ArlZninimarive ComciI. The partJes 
lo a dhpute N o y  the dhcretiorr ro c h e w  prsond w h m  
names appear on the Panel or from outsidt the Panel, 
in the ewm that the pavtlc~ do not exercise their power of 

appohrrreent or cannot reach agreement on the constitution 
of rke t r  fbmal, ths Cmwntion provhks that rke Chrskman 
shall, at the wquest of eflhr party, appoint the arbitrator 
OF arbitrams rlot yet appointed, Yet, unlike rha parrfer, the 
Chairman's freedom of choice h limited h [he sense rkal he 
rtrw; appoint persons whom names appear on the Panel. 
In practice, the pmties to dhputes chose arbitratorsfions 

developing couniriea only In mine cases out of a totd of 
eighreet arbitration proceedings and C orre oul of two 
concillatia~ proceedings. Mow s i ~ f i ~ m ~ l y ,  h I w arbitra- 
rim cues only, the purtte~ rrgred that the Pml&at of rke 
Tribunal wuld be a n a t f ~ ~ ~ ~  of u 8evebpfng corn try, When 
the Chairman acted us appokriw autkorlty tn tm orbftra- 
tfm proctedngrs the prww uppahkd by the CIrairmm 

have, wilh om exception, barn nation& of Earropean corwn- 
tries. In two case8 where the Chplrmm e~tabl&kp!d ad 
hoc committees to mmihr  requmts for th m ~ ( h w u t  of 
award, wrly oms of rhe members of each commluee was a 
csrlrnt of u Cdpvelophg corntry, 

This situation is attributablt to two rnqjbrfactws. F h t ,  
a number of our dewloping member co~ntrie8 h w  ner 
d&gnatsd pwsms to wrve on the Pmls.  S e d ,  0th 
States k v e  &signatad only publk ofictds for that purpose. 
Such public o m b ,  mgadioss oftheir q~~1l1ficariom, my 
nut always k appwpriaie cm&tes and ur ony rutt rway 
not have the lime lo serve CIS aPbltralor8, 

Newrtheles8, it ~hotild be notid tiaat certain akwloplng 
cowurtrles kaw h e n  rtsore actmrhte than others to hignat- 
I q  to the PHI# persow of ttaht and hd2pm&ce1 This 
has m&d the Chaimm, tu shown in recent prwedhga 
regur& the mwht qf ICSfD a w d ,  to appuhr mi- 
neat jw hts from dewlophg comt~ias, 

I consi&r it esse~tiaf ta t h e m e  &vrlopmmt of ZCSID 
that this matter Be give# atttntion. lXtr ob&ctlw of tka 
C~nvmtion Is lo "d8pulitkhe" the ssfgkmenl ofhwsmerrt 
djsputes arrd to pro~i& ct dimate of msrtud t o w n c e  
between hvesrars md Stares favorable to lcrsashg thsflow 
of resoarrcea to devdoping cou~tries un&r reasoPmble con& 
tion$, Clearly, me way to uchieve this ob&ttiw 1s to 3eek ryl 
Increashrgly diver~fled rspresmtntiott QY ~oclti~tr~lities in 
ICSlD tribunads. 
In many &vsCoping cow tries, there b no dsmth of persow 

having the palflcutions required by rks Cmwion to act 
as atbitratora, I C W  mwt, tbrqfore, cmthw its eforts to 
convhce rheze countria to gtw renewed attention to rhe 
exercise of their right of &signatforr in or& to w p i y  a 
rwter qf candiahtes partictrlarly &fed to serve rn arbitra- 
tors on fCSID tribunok 

In sum I v e b p i n g  countvdes, a pec ia l  d u r t  ought to be 
ma& to tmh perstm, and k parrfctllar lmuyer8, h mattPrs 
mceming the mtthmnt of ira~snatlloffcll dhptes. 

A step k that direction has been d by K S I D  iA 
conjmtlon wltk the Internutiortd DOwlupmmt J;C/w Imti- 
k t e  (IDW) in Rome. Racwtly, ZCSfcD cmptmied with 
lDLT in organizing h t e ~ i w  s e m b a ,  trP mPnch and b 
EngIM, on the d j e c t  qf resofvirrg inseraathd contract 
disputes for rhs be@ of senior lawyers la davebphg 
cwarrk~. Tkb hitiative ough r to k gsrrslled In cooperatson 
with other rpechlfzed orgunhaiiorrs, such as the fitsrbwre~ 
sponsored by tka fCC, by the AAA md by !he London 
S c h d  of Internartowl YQrbitrrrtlon which is start@ a new 
program in rht je ld .  ICSID d! d$o Imd irr early ZM6 
a new psriodfml to k culled JCSlD Review - Foreign 
Investment Law 3 o w n d  which should h c r m  1/18 #me- 
mss of, mrd the experth fn, h s  related to kvestment * 

disputes. 
2, D m t f o ~  of Arbitratdon R- 

Slathtics regurdhg tibe average duration of such proced- 



ing~  haw tittle miwe kc- cf t i c  m ~ r y  fuctor~ thar may 
d~@erenntfure ow prmeedtng from urwtkr. i~ this respscc, 
ICSID arbhrtrtion dam not dfw fm other forms of 
arbftration, 

In the case of fCSII), hmwr, u corssicderutim offun&- 
mental imporzmce m a t  be t d m  in to accou~l. JCSID 's role 
h not lhhed so oftring o specWized machirsary for dbpute 
resolution. Actually, the ~Ifirnate purpose of ICSID is to 
promote u c l h z 8  of wtua /  C@&~CB beween Stales md 
Snvestor~ thai is c~nhc ive  to M hcreasiugfl~w of cuplral to 
developing countrk$. In the event lrf a &pyre, the Pbjectiw 
crf ICSJD LF to restore that climte ap far as possible, The 
fact that mare fhm haIfaf the lCSID prowtdngs that have 
been c l a d  resulted in amtcuhle sertlenrent shows that IC- 
SID has h e n  ~wce~sfirl  h ihe pursuit of this Jjecrlve, 

With a visw to h c r w h g  the eflccriwness of ICSlD, the 
ICSID Arbirratio~ Rules as revised In 1984 o$er a new 
prmedwe ba the form of a "reheor& coqferencc", which 
may be culled by the Secretary-General or the PresldePot of 
an arbitrui trfbund. The purpw of such a mqference Is to 
expdite the proceedings by pemttting early iht@catbn 
of d b p u d e d  facts, thereby Iimitimg the proceeding ro the 
real area of contmtlwn. in a ~lmilar spfrft, the Rules a h  
give the prrrtiss bk right to r e p w  #he convening of a 
preheuring mderence krwm !he trlbur~al and the parties 
k the h o p  that it wi l l  give their authorized r e p ~ ~ n t a t f u e s  
the opportmlty to reach an micable s e t t h n t ,  Such a 
w?Ulement d d  take the /am of an qnmnr bciweelt rhe 

parties or could be rocodd in art award in accordance with 
the JCSID Rules. 
3, TLe H@ ond lacrefslag C W  of Internatronfl hblbFs- 
tion 
JCSID attempts ro r&ce the mr qfpmdhags to a 

m m t  Although w18 mssrlly vmy from cape ro me,  we 
belkve tkar ICSXD &fratfan is h s m * v e  t b  a tbho th  
cwr&cfd d r  the twpieg of 0 t h  Iks12Wfom, 

me rsasomfor th& is rwt only rhar ICSID ~ ~ 8 i w ~ ~ b m c i a t  
mppwt fm the Wwld BanR d ben@s.fhm the ue of irs 
facilith and mtmkes, bur CdSD kmw ICSID mderrwrs to 
rdurs the expensas hurred  by the parties to the work 
pedomd in relation &o k&i&alprocedhgs while karirrg 
itwall tk o v a r k d  mi of tk Secret&1, 

Also with a ~ i e w  zaward economy, the fees of arbitrcrtor~ 
are set a1 a stared &iy m e ,  which b at tlw prssenl rim SDR 
600 p r  8-haw dsry cf w r k  rrr of attendance at meet- of 
the trib~nal. To the exrent #hut the &rim of the proceedg~ 
em be shortened, either ~hrough the prehmdng cmference or 
otherwise, the cmt of JCSID can bc reduced ai &n@cmt 
savings to the parties. 

While drts mtb k ICSID to &ass the cmcerns I 
huw memtloned, a d  the& seriomiw contiaues to be$diy 
realdd, we hop thut t h q  will be eqwdy aheswd by all 
the purth cmcentdd with inremcuid arbitwh with a 
view to enltmrc&g it$ acceptability md its credibifity as rn 
appropriate mechamlent for the s e r t h n t  of disputes Invdv- 
hsg the gawrnmnta ofdenIopfng countria." 

Investment Promotion 'Ikaties 
Treaty between the United Statea; of America and the 

Kingdom of Morocco Concerning the Encouragement and 
Reciprocal Protection of Investments, July 22, 1984. 

"rttc~e VI 
1. fir g u r - w  of this Art id@, an hvestmmr dis- 
puts is &fined as a dispute Invdvitrg (a)  the 
interpretaclon or application of an investment 
agrccmmt betweers a Party and a natlorurl or 
company Elf the other Party; or (6 )  a complaint 
concerning m alleged violation of any right con- 
ferred or created by thb Treaty wirh respect to an 
Investment. 

2. I n  the event ofan investment dispute &ween a 
Party md a nafionul or cmpany of the other 
Party. the parties to the dispute shall initially seek 
to resolve the dispute by conmltatlun and negot fa- 
tion, the dispute mnor be resolved through 
chess consultations and megoliations, the dispute 

shall be submitred for settlemen? in accor&nce 
wirh prevbwly agreed, applicable dispute settle- 
ment procedures. Any dispute scrt~ement proce- 
dures regarding exproprkr ion and spec@ed in the 
investmen! agreement &all remain binding and 
shall be enforceable In accordance with the terms 
of the investment agreement, relevanr provisions of 
domestic laws, and applicable international agree- 
menfs regarding enforcement of arbitral awardP. 
3. (a)  The national or company concerned may 
choose lo consent in writing to the submission of 
the dispute to tha In~ernational Centre for Sertle- 
merrr of Invesrmenl Dlsp#!@s ( ("Centre") for set- 
tlement by concilio rbn or binding arbirrarion, ul 
my time afier six manthsfrom the date upon which 
the dl,rputc arose, provided: 
( i )  the dispute  ha,^ nor, for any reason, been sub- 
mitted by the nurional or company for resoluriun In 
arcordance with any rrpplicable dhpwle settlement 
procedures previously agreed to by rhc partde.r to 
the dspute; and 



(i i)  (a) in the cuse of a &pute between the 
United States and a naf iunai or mmgany of Mow- 
occo , the national or cornpuny has rrot Brought the 
dispute afore t h  courts ofjustice Qr administru- 
tiw tribunuis or ugenck of comptenr ju rlsdiczhn 
of the Unifed States; or 

(ii)  ( b )  Irs the cuse of u &pure b t w n  the 
Xim#ab?t of Morocco and a n a t f o d  or company 
ofthe Uttited Slates, the dhpure has h e n  broughl 
b u m  the court ofjustice or admlnbtrattve tribwt- 
al or agency ofprimry jurisdiction zrader the laws 
of Morocco and ( I )  melo courr , t~ibwal  or agency 
kas rendered afirsaljudge~rnr, or (2) one year hus 
elapsed sface the date olt which the procsedhngs 
wore mch tours, tribunal er agency w p e  initiai- 
ed. Upon sll~l~s~siwn of the dlspwe to ;he Cmtre, 
the cotnpldint bdore the domestic courts of Mor- 
occo shali be withdrawn. 
(b) Each Party h e b y  m e n t s  to the submlapio~ 
of an inwstnwnt dispute to the Centre for settle- 
ment by ~ l ~ c f l & l o ) t  or binding arbbration. 

(c) Cmiliatfon or binding arbitration of suck 
disputes shall be du~e  fn accordmce with the prov- 
isions of the Convention on the Settlement of 
Inwsmcnt Disputes Berween Slates md Narwrurls 
of other States und the Regu!ations md Rules of 
the Centre. 
4. In my proceeding fnvolving nn hvesiwwnt dis- 
pure, a Party shall not aeserf as a & f a d  that the 
nutionul or cumpatty concerned has rmived w wid1 
receive from mother murce, pursumt to m hsur- 
ance or guarantee contract, hdem@cation or o t k  
er tompensarion for dl or part of its alleged 
dwwges, " 

Agre~mant betwwn tbe Gwernment d the Kin~dom of 
Denmark and the Oovtrnmont of the Pcapb's Republic of 
Cfiitla Concerning the Eacourapment and the Reciprocal 
Protection of Tnvestments, September 5, 1985. 

'Article 8 
Arbirrtr xion and Conciliatin 

( 1 )  1r1 the event of a dispute between a national or 
compnny of one Conlractlng Party and the other 
Cotttracllng P m y  h cotmecth~ wirh an huest- 
mnr kt the terrirory of the other ConfractIng 
Party, the national or company corresrned mayJrle 
complahl with thc compeient authority qf the 
orher Con tracrig Parry. Negotht ions fur setlie- 
m n t  will t h ~ n  take place bemm she parlies In 
d i p r e .  
(2J flstrch dhpule cannot be thus settled within 
six months, either Party to the dhparta shall k 
e~ti t led to submk the &pk to the competent 

murt af rhc Contracting Party accepting the in- 
vestmeat. 
(3) a dispute involving h e  amount of conspcn- 
wtlon resultfag from expropriation m e n f h d  h 
Article 4 c a ~ o t  be set tied within ~ i x  months qfter 
tesorthg to the procedrare spcged in Paragraph I 
of this Article by the narfunal or company cm- 
m d ,  it m y  k socbnlitted to an blernuthul 
arbi~al t r i b w t  estubkhed by both parties. 

vthe national or company MY& has resorted 
to the procedure s p c ~ d  in the abbw Paragraph 
2 of thb ArtIcIe, the provlsfons of t h t  Paragraph 
shall not apply. 
(4 )  me in t e r~ lona l  mbitrd tribunal nwrttfomd 
above shall be e8pecfaUy comitured in thefohv-  
ing way: each Party concerned shU appoint m 
urbitra~ur, The two wbitrators shall appoint an 
arbitrator as Chairman, who is a nrr tlonal of a rhW 
State which shtl haw dipJomrrtk nbtbns with 
both Contracthg Parties. The arbitraters s M f  be 
appointed within two noontks and tlte Chairman 
within four month from the &e when one Par~y 
corr w e d  lrot#e# thu other Party of its ~ubmi3sion 
of the dhptrte to arbitrution, 

the mmssary appohtmnrr are not mu& wtihin 
the pt&d spec&d in the prevbus Pmagrqh, 
eirlber Party may, in the absence of any othm 
agreement, request thr Chairnun of tk fitter- 
mf i 0 ~ 1  Arbitration Imsrliute of the kockhalm 
Chamber i$ C u m r c e  to Rtaae the twcasdry 
appaintmmts. 
Tk arbitrai trlbu~al shall dewmine its own srbi- 
trul procedures wit& rderence to rhe "con vention 
on the Sertlemenr of lnwstmenl Disputes Between 
State3 and Nut fanah of Other States", dons at 
Wmhhgton oti March 18, 1965. The decision of 
the arbitral t r i b ~ d  MI k final and binding, md 
shall Be srlforceable in accordance with damstic 
laws. The arbttral tribunal sh t l  state the bas& of 
iu decision and stare reasom upon the Peguesf of 
ekher Pmty comeed. 

Each Party concerned shul) bear the cost of its own 
m b f t ~ t o r  and Its repre8eniatim Jn the arbirrui 
proceedings, The cost of the Chdrrnrm in dIschurg- 
ing his arbitrat fincrlon and the remuindng costs of 
the tri&wd skcrll be borns squally by the Parties 
concerned. 

(5 )  ~h pr~vi~i~tls ~f th*  A~itcIe 110t B x c i ~ Z  
hrh  Ccmtracthg Partks from wing the proce- 
h e s  8specIrfcd in Article 9 where a &pure con- 
cerns the hterpretatlon or applicati~n of thB 
Agreemen 1." 
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