
NEWS 
FROM 

ICSID 
International Centre Ear &tlemeat of Inmtment Disputc.s 

- -  - 
VoL 3, No. 2 S-er 1986 



Summer 1986 

N m u 5 b l U u 4 ~ ~ . ~ , m , # & ~ P t r  
hh k M m A k . A . W . H . m * I d h W  
f k & b t t . ~ d m ~ M t . Q # r a S ~ d i a I m  
~ ~ 1 ~ ~ # ~ b Y ~ ~ d  
tkglu&Mr*-*b gy--.mhPrc 
m.~nuS.-  I%s1~t961& _- A - - 

Further Progress 
towards the Establishment 

of MIGA 
The last issue of Newsfiom ICSID, Vol. 3, No. 1 (Winter 

1 986) reported the opening Tor signa ture of the Convention 
Establishing the Multilateral Investment Guarantee Agency 
(the MIGA Canvention) on October 11, 1985 at the Annual 
Meeting of the World Bank's Board or Governors in Seoul, 
Korea. The MIGA Convention will enter into force upon its 
ratification by five industrial countries and fiftmn developing 
countries provided that the subscriptions of these countries 
total at least one-third of MIGA's initial authorized capital 
of $1.082 billion. The Governors provided that once the 
MIGA Convention had been signed by the number of 
countries whose ratifications were required for entry into 
force. the President of the World Bank would convene a 
committee of the signatory states to prepare the draft by- 
laws, rules and regulations required for the initiation of 
M IGA's operations. When the MIGA Convention enters 
into force, the drafts of this preparatory committee would be 
submitted to MIGA's governing Wies for adoption, 

Thrce countries signed the MIGA Convention on the same 
day that it was opened for signature. As of July 8, 1986, 
thirty-three countries had signed the Conwnlion, including 
six industrial countries and twenty-seven developing wun- 
tries. These countries account for subscriptions totalling over 
44 percent of MIGA's authorized capital. The committee of 
signatory States which will prepare the draft rules and 
regulations needed for the initiation of MIGA's operations 
will meet in Washington in middeptember t986, and as the 
ICSfD Secretary-General observed in a m t  addrcss bcfore 
the American Society of International Law, "the prospect of 
having an operational MIGA in 1987 is no longer a remote 

Disputes before the Centre 
AMCO Asia et al v. the RepubUc of llldonesta (Cm 
ARB/S111) - Aaauhmt R o a e d n g  

November 15, 1985 Claimants-Qpposlto~s file their 
Rejoinder to Indonesia's Applica- 
tion forAnnulmen t. 

January 7-1 3, 1986 The ad hoc Committee meets in 
Vienna (from January 8-10 with 
the parties). 
T h e  ad hoc: Committee meets in 
Pans and in Vienna 
The ud hot Committee issws its 
decision. The decision annuls the 
Award of  November 20, t 984. 

April/May, 1986 

May 16,1986 

KlkkmeFCsmerm [Cwe ARBlSll2) - Resubmission 
March 3,1986 The Tribunal is constituted, follow- 

ing resubmidon of the dispute to 
ICStD arbitration in the summer 
of 1985. Its memkrs are: Carl F, 
Salans, Esq. (U.S,) President, ap- 
pointed by both parties; Me. Juan 

April 18, t 986 

Antonio Crcmades Sanz Pastor 
[Spanish), appointed by Kldckner; 
and H,E. Jorge Castamla (Mexi- 
can), appointad by Cameroon. 
The Tribunal meets in Paris for a 
preliminary procedural consul ta- 
tion. 

SociCtb Oumt AMcnine desr Mtons lndustrkls (SQABI) v. 
the State of Senegal ( C w  ARBI8211) 
January 8-9, 1986 The Tribunal meets in The Hague. 
January 29,1986 The Tribunal issues Procedural 

Order No. 5 requwting additional 
information. 

M m h  3-4, 1986 The Tribunal meets in Amster- 
dam and The Hague. 

March/April, 1 986 The parties submit information 
requested by the Tribunal. 

l[he LIberinn Eastem Thber Corporation (LETCO) v. the 
Government of the Repbliir. of U k r i a  [ C w  ~RB/83 /2)  
December 9-1 1, 1985 The Tribunal meets in Paris to 

hear witnesses. 
February 10. 1986 The President of the Tribunal de- 

clares the proceeding closed in ac- 
cordance with Arbitration RuIe 
38( 1). 
The Award is rendered. March 31, 1986 

Atlantic Trim Company Limited v. the Republic of Guinea 
(Caw ARB/W/l) 
February 19, 1986 Claimant files Memorial, dated 



December 1, 1985, as requested 
by the Tribunal at its hearing in 
September 1985. 

February 25, 1936 The Pmidmt af the Tribunal in- 
forms t b  parties that the pro- 
ceeding is closed in accordance 
with Arbitratim Rule 38(1). 
The Tribunal meets in Paris and in 
Rotterdam* 
The Award is signed by the 
arbitrators. 

March/Aprll 1986 

April 21, 1986 

Cdt ~~ Operating Cotp., F h m  M v h h ~  v. the 
Government of the RepuWc of Korea (Case ARBIWIZ) 
No new developments aim the publication of the Iast News 
porn iCSrD. 

8PP @Wdk Ead) Y. the Arab Republic of Egypt (Caw 
ARBWi3) 
November 21 -27, 1985 The Tribunal meets in London. 
November 27, 1985 The Tribunal issues a decision on 

the preliminary objections to jwis- 
diction and stays tbe prooesding 
until proceedings in .the French 
courts haw finally resolvad the 
question whether the parties 
agreed tu submit their dispute to 
the jurisdiction of tlw Intwnation- 
a1 Chamber d Cammewe. 

M d m e  &&mdo~ul Ndnm WUhmt v. 
the RepuW of- (Cm ARB/#I4) 
Docember 4,1985 The Tribunal recommends provi- 

dona1 measum and in particular 
that: [i) MTNE immediately with- 
draw and permanently discontinue 
all proceadinp in national courts, 
and cclmmenm no new action, ar- 
ising out of the dispute; and (ii) 
MlNE dissolve every existing 
provisional measure in litigation in 
national courts and seek no new 
provisional rcmedy in a national 
court. 

Decembm 20,1985 Claimant files its Rcply to the 
Counter-Memorial. 

DsDember 24,1985 Claimrnt fila Application for Re 
consideration and Modiktion of 
the Tribunal's recommmdations 
of December 4, f 985. 
The Tribunal denies Claimant's 
Application. 
The Tribunal meets in Wash- 
ington, D.C. in the presence of the 
partiwr. 

Rbruary 5,1986 

March 10,1986 

New Additions to the Panels of 
Conciliators and Arbitrators 

The following Gwernmmts have made designations to 
the Panels of Conciliotorrs- and of Arbitraton: 

BOTSWANA-designations effective as of February 
20, 1986: 
h e k  uf Concilialots and of Arbitrators: 
Mr. 1.S. Kirby, Mr, E.W.M J. Lcgwaila, Mr. J.Z. Mo- 
sojanc, and Mi. P.T.C. Skelemani. 

DENMARK-designations effective as d June I I ,  
1986: 
Panels of Conclllators and of Arbitrators: 
Mr. Iai Foighel (re-appointment), Mr. Kurt Haulrig, 
Mr. Per Magid, and Mr. Frank hulsen, 

KOREA4dgnations effective as of May 22, 1986: 
Pmd 0 f coacUiu~ors: 
Dr. Sowg Soo Kim, Mr, Kwmg Young Kim, Mr. Hai- 
Hyung Cho, and Mr. Choon Taik Chung. 
Panel of Arbitrators; 
Mr. Suk Yoon Koh, Mr. Dm-Hyun Kim, Dr. Sang 
Hyun Song, and Dr. Ju-Chm Soon 

MOROOCOdedgnations efftctivt as of November 
25, 1986: 
Panels of Conciliar or8 and of Arb frrators: 
Mr. Bensalem A b e d  (re-appointment), Mr. Mo- 
hammed Hassan, Mr. Hassan Kettani, and Mr. 
M'Fadtl Lahlou. 

SBNEC3AMasignations eRective as of April 15, 
1986: 
Punel of Arbitrator$: 
Mr. El Hadji Demba Diop (re-appointment), Mr. 
Mouhamadou Moctar MBacke, Mr, Yoro Bocar Sy. 

UNITED KINGDOM-dcsignation effective as of 
April 28, 1986: 
Pmd of Conciliators: 
Mr. D.C. Cdcutt, QC (replacement) 

Recent Publications on ICSID 
Gaillard, Enunanwl 
L'ln~rdiction de a mntdire au &trimmt d'autiui comme 
ptincipe ghud du droit du c o m m a  intimatianal, Revue 
de I'Arbitrage, 1985,241-58. 

Khan, Phi l ip  
Souverainctb de 1'Etat et dglement du litige - rigime juri- 
dique du wntrat d'Etat, Revue de I'Arbitrage, 1905,641-61. 

Laliw, Piene 
Some Threats to Xntwaational Investment Arbitration, 1 



TCSID Review - Foreign Investment b w  J m a l  26-40 
(1 %6), 

Rambaud, htrick 
Deux arbitrages CIRDI, Annuaire Fm&s de Oroft rtex- 
national, 1984,391-08, 
Shihata, Ibrrthim F.1, 
Towards w Bmatcr DepoUtWition of f nmtrmmt Disputes: 
tbe R o b  of ICSlD and MIGA, 1 ICSlD Review - Foreip 
Investmat Law Jcrumal, 1-25 (1986). 
Soloy, David A, 
1CSID Impkmentration: An EfXtctiw Alcemtive to Interns- 
tiotllll mnAia 19 Tnr'l Lawyer 52 1-44 (1 985). 

ICSID and the Courts 

In two recent decisions, domestic wwts have o o d m d  
the nrdusive character of ~ a m t  to ICSID arbitration and 
the rute acccrrding to which domestic w w  in Wtracting 
States must abstain from any action that might intarha with 
the conduct of 1- proceedings (Article 26 of the lCSID 
Conmtion), 

This rule of '5udicial ahamxion" [see Iselatme, IC3lD 
Arbitration and thu rnurts," 77 Am. J. Intl L. 784 (1983n 
has been consided In situations in which one of tho parties 
to an lCSD c law  requested thc mi~tam of dotllesdt 
courts to order provhional masuT&BUT&B 

The first cast in point was A t h t i c  Difm Compmy Lkn- 
ired v, PeopIeh Rewkrtionw~ &&I& G Y ~  (ICSJD 
Casc No. ARB/84/1), drtrlng the course of which the Atlantic 
Triton Compmy Mtutad attachment prowedings dating 
to the property of Guima in Frana. Tn a dacikon rcndetbd 
oa QctcrbFr 26,1904 (Rkpublique p a p u b  rhbc l lmufre  & 
G&& et Swi&r& G u h k m  L &he (SUGUIPECHE) c/ 
ScctarP AzQItIc nilon, dad du k i t  faterna~onal, 1985, 
92544, RW dc rArbiw, 1985, 439-56, (U E w  
translation of the dddon appears in N e w s f m  ICSID Val. 
2, No, 2 (Summer 1985) 6-91), the Court of Appeal OF 
R m e s ,  Fhnce, made an u n q u a l i  applation of rille 
and vacated the atmhmmta. 

Tha rub ir M m e d  under a i d w  c b m w s  in the 
decisions of the judga for artachment matters of the Court 
of First I n ~ t a m  of Antwarp and of the W b d  of First 
hitam of Geneva, In M w i W  I n t m a t l d  N d e e s  
EstabltplYneni (MINE) v. the Rapubitr of Gubm {ICSID 
h e  No. ARB/84/4]: sxmpts of tbm deci~ons a n  raprod- 
wed Mow in Englisb translation, 
To sel these deoiaiom in the proper concwtb it should be 

redled that under ArticIc 47 of the Convention, an ICSlD 
7 k i W  may recommend any pmvibional mmum which 
Bhould bt hken to premvc the tes@ve tights or the 
prtia. Article 39 of the Arbitration Rdm prorides that 

wcommendadons on provisional masums can be ma& by 
the arbitd tribunal eithur at the parties' q u e s t  (Ad& 
3911)) or on thc tribunal's own initiative (Article 3963)), This 
kt, in csct, what happed h the present cue. As stated by 
the Court of Geneva, the TCSD arbitration tribunal m- 
mended that: 

1. . . . MINE immsdiatdy witk'draw and pep 
manenrly disconShw all p n h g  litigufion h tw 
thd courts, @d comer no new U E ~ ,  w&hg 
out ofthe D h p k .  . . . 
2. . . . d f 8 8 0 l ~  e ~ b t w  pt'0vhhWd 
m e m w  tr 15tigutbn hi wrional c w t d  ( i k e l e  
~ t t ~ c k l t ~ ~ t ,  g o n t h h ~ t ,  +#kdhit, j e b 8  

of rhs property of G&tu, by whalew term &s& 
mted md by whut~wr means performi) a d  w k  
rw new provMolsal remdy in a natbna! court, 

The facts of the casc my be rummdzd as fobws: 

In 1971, MINE, o kbtsnstain mrporatim fully o w n 4  
a Swim national, and the Repubb of Gulnea, mtmd into 
an apmwgr#m#lt proviw for the c-n rrnda the lam af 
Quinea of a joint ventwe. Subsequently, the partb a g r d  
upon a stipulation that axpmdy provided for the s u W m  
d dhputbs to TCSID, 

Notwithstanding &is- -t, MIN3 o b w  an ex 
pr t e  award rendered uadsr the aup im d AAA. MINB 
instituted pmcdngs  in a U.S. Wral Court and obtained 
cdmatimdtheamd Thisdecisionw$smmdbytbs 
Court of ApMa for the District d Columbia. The court 
b a d  im d e c i h  not on the Conmtion, but on d d e r a -  
tions found in the Foreign Sowmign Immunity Act (F3IAF 
It ruled that dthoysh~(pnant ta a r b i ~ d o n ~ t ~ t e  
a waiver of immunity under the FSIA, on such waiver cwld 
be i n f e d  from a consent to arbitrath under the a u s p h  
of ICSJD &a American wwki were "powale# to corn@ 
ICSfD arbitmdon," By mnmting to ICSfD wbitratron 
G P i n e a k a d n o r ~ a i V e d i ~ b r r m ~ a i t y . ~ t h e k c w r t  
should b v e  d d b d  jurisdi&ou. 
In May 19M Aid a r q m t  for arbimtion befare 

ICSID, An arm tribunal was cQnstiW which m m e d  
jwisdktion over the dispute in July 1985. 

Nwerthelm, MINE moved, on the baais d the M A  
award, to seek attadmat of awta of tbe Republic of 
Guinea 1 0 ~ 4 ~ t . d  in Europe, It obtained W h n t  ordm in 
Anrwetp and in Ocasva. Guinea's mse m 1w0foId. It 
rquwtcd the arbitral tribunal to mmmd that MINE 
dlm~htte such padma. In rapon# to Guinea's re- 
quest, the arbitsal tn'bunal n m m a d d  on m b e r  4 
1985 the above q d  provisional mumum. Cfuinsa alacr 



applied to the domatic corn involved 00 haw the s t M -  
mum vacated, 

It was in h i s  context that (1) tha R i b d  sf h t w q  on 
September 27, 1985, and 12) the W b d  of @mva on 
M m h  13,1986 rsndsrsd their &&ions. It should be notad 
that prior to the &ng of the U o n  of the Genwa 
Tkibuual, the me had ba#1 eonsidered by thc FadarPl Tri- 
bunal of Switzerland (the Swlsg Supram C o w  and that tht 
Coltrt had &mwIadpd the exclusivity of ICSTD procesd- 
ings according to Article 26 of the Conmtion, 

Pubtic Heainga of the Judge for Attachmat Mattera 
September 27,1985 
C h  Number 6,551 

The Repu'blic of G M  and ib Pu& hrtitutiofis, PMtitT 
V, 

Marithe Intemdonal Nodneea, Bstablsbmt 
(MME), Defendant 

The Judge for Attachat Ma- de&k the following 
. . . 

Considering that the p r t b  agrsed that diaputcs wi~ing 
be- t b a  mutd be sttttbd by the Intmationaf Cmtre 
for Settlament of Investment Disputes (ICSID) by virtue of 
tho Wathkgbn Convention, as aappss~g from 'the agreement: 
enteradhtobythcpolrdesonA~t19, ta71,onBwmber 
6, 19'74 and Jmuq 23, 1975; 

That the pmnt Dafandmt, after having introduced p m  
wdings wrist the p-t Plaintiff before tho ordimtry 
c a m ,  referred the matter to the TWID In 1984, and that 
ICsID doclad itself competent Cp. 68 of the report of the 
1CSID arbltd h&n~ on July 3, 1985); 

That ICSID thus is elaclusively competent and excludes the 
inknmtion of the national courts of a state which mdAd 
the Wasbgtm Convention; 

Tttet Belgium m W  the Washington Convention by Law 
of July 17,1970; 

That Article 26 of the Washington Convantian reds as 
follows: 

"Cmmt of the parrh to arbitmtfon ad# th19 
Convenrlon r U 1 8  unless otherwise stutsd, be 
deemed mmenr to mch arb~i'ratbn IQ the ~ ~ C Z U S W I I  
of any other remedy;" 

That the tern " d y "  meam: The mean8 by which a 
right 19 exemid or tbe vlohtion of a right is pravented, 
dressed w compenrrated. Remedh are of fw kinds: by 
act of the iqjurad party, 'the principal of which are proMbi- 
ciw, ~ p d ' o n ,  M t y ,  entry, ohkmnt and ntWhmtnt 
according to the texts submitted by the Plaintiff and not 
seriowty mtesto8 by the Dehdaar; 

'Fhpt tbe pades did not &lare, as allmod by Article 26 
of the Washington anvention, that a renaedy other than 

arbitcation provided for by the Convention wrte dlowed; 
That, aonscqusntly, w r d i n g  to Article 26 of the Wash- 

ington Cbamtion of March 18, 1%5, any possibility to 
introduce an action befo* the national fiwrt% of one of the 
Contracting 3t;aaa, in this cam Wgium, is excluded for the 
contracting p t i e  incIudIng the wdbility to Znstltute pro- 
d i n g s  to obtain an a t t a h m t  (= above, c o a c e d n ~  
"rmdy") [Cowt af A m  of Ranne;~, We, October 26, 
1984, News fm ICSID, Vd, 5 Nr, 2, !hnmcr 1985,641; 

That, the other wiferia, i,e, the urgency (a&lt t 41 3 of the 
JdeSal CodE) and tht cmhhty, the exigible and fixed nature 
of the daIm of the d i n g  defendant party, do not have to 
be d n &  the same appdia to the qwtion of the applii 
ability bf the principle of the immunity of the Stat4 

Consqwndy that, u said above, it is ~tablistwd that we 
m not cornpeteat as a m l t  of the a m e n t  &ween the 
partiGs to wbmit an dkputes &sing between them to the 
International Centre for Stttlunent of Invesbnmt Dispuias 
wtabbbed by the Convantion on the ;9etbetlt of lnvsst- 
ment D i w  l x m n  Stam and Nationals of Orher States, 
done at W a a h p n  m March 18, 1965 and mtified by 
Mgium by Law of July 17,1870, especially Article 26 of thia 
Convention; 

Conaqucnw, that the c h  of the Haintiff i s  founded 
Insofar as it scab to obtain the lifting of the attachments of 
@ fir the hands of third partres , , . . 

FOR THESE REASCMS: 

We, 3, VANDBRHOEOHT, judge for attachment matten in 
the Court of First Inu- sitting slt Anmrp, a* by B. 
mtmanu, dwk; . I .  

M m  that the following attadncnb for security made 
at the requw aT the Wendant a= W . . . . 
2. Decislun of the nibma1 q f h t w  

Republic and Cornton of Geneva 
Court of Fht -, Eighth Chamber 

Judgment No, 2514 
Thursday, Ma& 13,1986 

between 
Maritime Inmaiional Nominets Eatab;Ji$hent, appliwnt 

and 
The Republic of Guinea, nspondent 

This day, THE COURT r e n h  the following judmcnt: 
. I *  

W~WCBB considering that modin8 to the act signed 
W m b r  6,1974, and January 23, 1977, the pa* agreed 
to submit their difference to ICSID, 



W h m  a prowding is pending beforu the ICSID wbitral 
'Ribunal, which was initiated by MINE on May 7,1984 and 

Whereas amding to Article 26 of the Convention on the 
Wllomont of Invts-t Digputw m n  Statw and Ma- 
tionals of Other States, dated M a d  I&, 1965, the oonsent 
of the parties to arbitration under the Convention i ~ ,  u n b  
ot- agraad considered as implying a waiver of all other 
madie3, 

Whereas Switzerland rati&d the Convention of March f 8, 
1965, 

Whereas the Canvention is thus part af S w i g  law [s~e ACJ 
of 11/13/81 1d,A. G/ ST, p. 81, 

Whtrtaa it ahodd be mgdzud that in rcfchg to this 
Court, the petitionat is not BCting in wnfmity with Article 
26 6f the Convention, 

W h m r  in the decision dated Dbcemkr 4,1985 (p, 7) the 
Fed& Tribunal noted the exclusivity of the JCSD arbitm- 
tion proceeding, 

Whercars the ICSID Arbitral 'Ikibunal itself held that the 
titiwtion instituted by MINE in mbnd ccsurts mmdtutes 
a violation of its request for ImID arbitration and cornti- 
tutes "orher runedy" within the meanin& of Article 26 of the 
Convtndon, 

Whereas in its decision on p W d  measurw dated 
D#mnbr 4,1985, the ICSD Arbitral Tribunal recommend- 
ed to MINt3 that it withdraw and pamamntly discontinue 
dl pending litigation in natiod w m ,  as wdl as dirrsrdve 
all other provisional masum (m respondent's exbibit 11, 

Wh- on k h w y  5, 1986, the 1CSID Ahhid Tri- 
bunal rejeckd MINE'S request for rehewins and m o d b -  
tioa relating to the provisional r n m  rendered December 
4, 1985 {see respondent's exhibit 351, 

Whereas mum to ICStD arbitmtim &auld be consid- 
crsd as an implied waiver of dl other m e w  of settlument 
(art. 26) . . . when a State agrees to subrnit a dispute to 
ICSID arbitration and to themby giw an investor access to 
m international forum, this State ~~ not be c x p d  also 
to other rneaas of mure or to ocher remedia (Ravuo dc 
1'Arbitmge 1983, Le CIRDI et I'Immunitb dcs Btmt~, Gcorgcs 
R. Wume, p. 144,145,157), 

Merears in a cam ktween the partiqs, relating to their 
QisputF ~la t ive  to the contract of August 19, 1971, the 
Attachment Judgs of Antwerp upheld the exclusivity d 
ICSXD, which had acceptad jurkktim, and held that the 
intervention of national courts d a  Stab whbh has ratifled 
the Washington Convention irs excluded (m mpndent's 
exhibits 1 1, 12), 

Wbm~ls  it may bt pointed out that in its raspom to the 
public law apped (p. 22, 131, MINE emphasized that the 
lining of provi~ional mcasms, if gtanaod, should be ordud 
by the Arbitrd Tribunal, because the qwtion is W y  
Unlccd to rhe competence of ICSID, 

Whereas the ICSXX3 Arbltral Tribunal has ruled on thm 
provisional mossutts, and rskommended their withdrawal in 
its dedsion d December 4, 1985, 

Whereas according to the M v  of the F&mI CoPncil, 
coneeming the approval of the Convention oa the Settlement 
of fmmmmt Maputea M e e n  Stam aPd Nationals of 
0th Stam, by virtue of a general principle of htmutionsll 
law, a claim may only be brought before an i n ~ o ~  
authority after the exhawtion of ail Iocal remadk T h i ~  tule 
is equally valid whm Ule partias choos arbitration as the 
maam of s0ttI.h~ tbdr dispu~, With regard to arbitration as 
provided for by the Convention, the mmt of partie must 
be considered as indhting wrriwr of dl othor mm&s (PUP. 
1967 2, p. 1464, 

Wheruas the q u e s t  which MINE filed with this Court is 
mntrary to the exclusive nstw of ICSfD arbitration as 
provided in Article 26 of the Washington Convention of 
March 18,1965, 

Whereas MINE thus could nor appear before this Court, 
Wbarcae in addition, for the m reams, the award 

invoked by MINE cannot be consided binding [art, 5 eh. 
1 of the New York Convention), 

W h m e  thtrt i s  yet another maon wby the requast 
cannot be acted upon, 

Wh- the awrd of the American Atbitdon Astiocia- 
tion trtiunal invoked by MINE was rendered in June 1900, 

W h m m  for this same dispute with the Rcpubltc of GuI- 
nca, MINE instituted a new arbitration p r w c d q  before 
ICSID in May 1934$ 

Whcms this arbitration procdiq is mmntly pen-, 
Whcteas the award invoked by MINE in support of its 

rqucat cannot be considwed as final, 
whereas w a msult of MINES conduct, which has initiat- 

ed a new arbitration procoediag, the dispute bctwwn the 
parties may not be considued definitively settled, 

Whmas the question whether an award is bindha must 
ba decided in the first place undor tbe law gowning the 
arbitration p-. Within tho scope of their autonomy, 
the parties frosly designate the taw of the proceeding (see art. 
YlWd) of the New York Convention). As a cmsqucnce of 
the p d n e n c c  which the New Ywlc Convention gives to 
their free will, the parties may estabtish their own ruEes of 
procadum or may adopt pm'st ing rule, tither o&id or 
private (sae J d T f982, p. 369,370), 

Whmas tbepa~tia agreed to wbmit tkhdbputes to the 
ICSID Arbitre1 Tlibunal, 

W h e m  following the A h a n  ArMtradon M a -  
tion's award, the ptidowr went Wore ICSID, 

Whereas t h i ~  request for arbitration by MINE implies that 
MINE bas accepted Ad& 26 of the Washingba Conve!i~ 
tion of March 18, 1969, a# the law which govern the 
arbitration p m c d h g ,  

W k e m  MINE has thus acknowledged that the award of 
June 1980 had no binding effect and, above dl, did not havc 
the right to oome before this Cwrt, 

Whmars for dl the foregoing m n s ,  the q u i t  filsd on 
Ocrober 23,1985, by M l N E i ~ d h h d . .  . , 



For thew reasons, 

THE COURT 

Acting by means of swnmary Jdgrnenl: 

Dimissa the request of MARTTTME lNTERNATION- 
AL NOMINEES ESTABLISHMENT fled on October 23, 
1985, and dismisses at1 its pleas; 

Orders MARITIME INTERNATIONAL NOMINEES ES- 
TABLISHMENT to pay to THE REPUBLIC OF GUINEA 
the sum of SF 25,000 for expenses; 

Dimissea all other p h  of the par ti^ . . . . 

Notc The full text of thw dsisiod will sppear in the 
h d  issue of ICSID .kvkw - Foreign Inwsrmenr Law 
Journal, The translation of the dtcisiotr of the GMlCVIL Court 
is b a d  on texts provided by Cadwalader, Wickersham k 
Ta% Washington, D.C. The fuU text of the decision of the 
Tribunal of Antwerp also appears in 2 1 International Legal 
Materials 1639 (1985). 

ICSIDIMIGA and 
International Lending 

hmcial mattem. A h  tbe new prehmdng c o n f e m  insti- 
tuted in 1984 (see Parra, "Revised Regulations and Rules," 
News from ICSID Vo1.2, No. 1 (Winter 1985),4) can afford 
both Itnkn and bornem arl opportunity to aswss tealist- 
ically the situation and may be mnducive to a settlement in 
the fm of reschdding of debt or some other typo of 
arrangement mutually mtisfactory to the p d c s ,  

On behalf of Mr. I brahim F,I. Shihata, Sec~tary-Genwal 
of ICSID, Mr. Maume commented on the possible  con^- 
bution that the Multilateral Inwtmmt Guarantee Agncy 
(MIGA) could make to further international tending, MIGA 
wdd acoompDsh this objective in two ways. MIGA will 
perform a broad ran@ of promotional activities, including 
remrch, dissemination of information un investment oppor- 
tunities in &veloping counvies and the provision of technical 
advice and amistame to romove inyledimmts to the invest- 
ment flow in both developed and developing countria Also, 
MTGA will guarantee, coinsure or reinsure eligible invest- 
ments, which may include medium sad long-term loans 
relating to invwrtments contributing to the economic dcvd- 
oprnent of the host country. MIGA will also be in a unique 
position ta facilitate amiable ~ttlements. It will be able to 
moderate the oodcting claims of investors (including ltn- 
den) and States and to inmease the likelihood of mttlement. 
It might alleviate the burden of such settlements on the 
governments concerned. For example, MIGA might accept 
local currency on a temporary Ws and pay the investor] 
lender out of its own fund in freely usable currency, 

Mr, Gmrges R. blaume, Senior Legal Adviser, JCSID, 
attended the Fourth Annual Institute on International Fi- 
nance organized by the Southern Methodist University, 
Dallas, Texas, on April 16-1 8, 1986. The subject of: the 
Inslitute was: "Prospects for International Lending and 
Rescheduling." A faculty of over M experts drawn from 
$overnment, international organizations, central banks, 
universities, and the private business and financial sectors 
participated, The proceeding will be published in a two- 
volume work. Mr. Dclaumc's spebch was entitled "ICSID 
and International tending." It reviewed the major features 
of ICSID arbitration/conciliation and discussed the wntri- 
bution that lCSfD can make to the settlement of loan 
disputes. The paramount advantage of ICSID is the excep- 
tional degree of fairness and legal protection that i t  affords 
to both lenders and borrowers. The balancing of interests 
between the parti=, which is the characteristic feature of 
ICSID, assures lenders of effective remedies and also protects 
borrowers from harrassrnent in domcstic courts, As a result, 
borrowcis may k more willing to comply with an ICSTD 
award than with another type of award or with a judgment 
rendered in a leading financial center, including that in which 
the lenders operate, Pracecdings relating to loan disputes 
could be aoselerated if the pr t i es  agreed to submit disputes 
to a sole arbitrator or conciliator particularly versed in 

Fourth Symposium on 
International Commercial 

Arbitration and 
'Ikansnational Litigation 

This symposium mpoosored by the American Arbi- 
tration Assodalion, the Court of Arbitration of the 
lnternatiod Chamber of Commerce and the Intema- 
tional e n t r e  for Settlement of Investment Disputes, 
together with the International Bar Association, will be 
held on September l I and 12, 1986 in the Westin St. 
Fr~ncis, Union Squate, 335 Powell Stwt, San F m -  
dsco, California 941 02. Information regarding prtici- 
pation in this symposium can be obtained From the 
American Arbitration Association, 445 Bush Strett, 
5th Floor. San Francism, California 941 08. 



ICSID and National 
Investment Laws 

Consent to ICSfD conciliationlarbi tration may be ex- 
pressed in specific stipulations in invesunent agreements, in 
bilateral investment treaties (Delame, TCSID and BilateraI 
Investment Treaties, News from ICSID, Vol. 2, No. 1 (Winter 
1985) 12-20) or in domcstic investment legislation. 

The provisions found in Article 4 of Law No. 85-03 of 
January 29, 1985 of the Republic of T D ~ D  and in Title V, 
Articles 30 and 3 1 of Law No. 85-001 of June 18, 1985 of the 
Demwatic Republic of M&gascar, which are reproduced 
betow, illustrate the t y p  of legislative enactments that are 
found also in the investment laws of other cowtrk such as 
Zaire (Ordonnana-Loi No. 79-027 of  September 28, 1979, 
art. 36, Investment Laws of the World ("ILW), Zaire at 14); 
Guinea (Ordonnanct-Loi No. 239/PRG/84 of October 3, 
1984, art. 48.2, LW, Guinea at 1617); Ivory Coast (Loi No. 
84-1 230 of November 8, 1984, art. 10, ILW, Ivory Coast at 
34); Mauritania (Ordonnance No. 79-046 of March f 5,1979, 
art. 22, ILW, Mauritania at 5); Sri Lanker (Greater Colombo 
Economic Commission Law No, 4 of 31 January 1978, art. 
26, ILW, Sri Lanka at 14); Benin (hi No. 82-005 of May 20, 
1982, art. 57(2), ILW, Benin at 16); the Arab Republic of 
Egypt (Law No. 43, of. June 19, 1974, art. 8, ILW, Arab 
Republic of Egypt at 47) ;  or Ttinisia! (Loi No. 69-35 of June 
26, 1969, art. 20, ILW, h i d a  at 7; bi No. 8 1-56 of June 
23, 1981. art. 25, Journal OiTtciel de la Rkpublique 7tni- 
sienne, June 26, 198 1 at 1533). 

These laws can bt classified into two broad categories. A 
first category includers laws containing on the part of the 
country involved a unilateral and exprws consent to refer 
investment disputes to ICSID. This is the case of the Togolest 
taw,  which prwida that if a dispute annot be amicably 
settled. the dispute shall be submitted to lCSfD arbitmtion. 
Since both parties must wnsent to ICSID arbitration, this 
type or provision constitutes a unilateral offer that needs to 
be accepted by the investor. This can be done in a nurnhr of 
ways, such as in an inwstment agmment, a statement 
contained in an application for an investment, a simple 
statement by the investor that he specs to refer to ICSID a 
particular dispute ~onarning an investment, or in a request 
for arbitration submitted to ICSID after a dispute has arisen. 
The second category includes laws which, although they 

refer to the possibility of wing ICSXD oonciliationlarbitra- 
tion facilities, make reference to ICSID as one of sweral 
means of settling investment disputes. The Malagasy law is 
a typical example of this kind of legislation. It offers three 
altrmative means of settling disputes between Madagascar 
and foteign investors, namely in accordance with: (i) the 
provisions of the Malagasy law itself; (ii) the ICSID Conven- 
tion; or (iii) the Additional Facility administered by ICSID. 
Under the circumstances, it is clear that the find choice 
would have to be made by agreement between the Malagasy 

80vem~eut and the investor hvolvad, and hat only that 
agreement could wnstituk consent to use the particular 
pn>codura having the pderence d the parties. 

b l  No. 85-03 du 29jauier 1985 
portanr rdmdaagcment dtr Code des Inwst&si+ 

m t s  & la Rkpublique Togotah 
Article 4 

"Tour *&red pi pourruit wgir mire k #ow 
wrraament TogoIuh sf ~'hvssttssew rn r&t & rune 
asr plusietrrs ckwe~ de la prthtmte h i  ~r r&gk tl 
l'amia6I1. En cas I d&sclccwd perd~tanc, k c@it 
a t  m i s  13 I'mbftrtage Centre Intmutfor~al 
pour C RdgIemnr &J Diflre~cls  Relur fs awr In- 
w ~ t h m n i s  (CIRDI) pow r&&mt  #finit@" 

h i  No. 885--001 drr la  jubt 1983 
relorive orr Code d e ~  hveatbsemt~ts 

de la Rkpubligue DdmtrutIque sde Ma&gmm 

"TITRE V 
PROCEDURES DE CONCILIATION 

ET D'ARBXTRAGE 
I #  . I I 
Art. 30 - Tout Ilr3ge enpe ~ n e  peraonne p h y s i q ~  do 
n u t i d i t 1  malgache ou raw parsom wrde de 
drait &ache st la Rdpublique Ddmocmtique & 
Ad&gmcw relattf d r'applicutio~t dac p r d r t  Cauk 
&em rdgk par la p r o c a r e  de concihtim er d ' a ~  
bhrage iRstit& au pdsent titre Y. 
T w  lit@ ewre we pwsortne phy~iqus ou morale 
$ m a r e  t t  ta Rdpubfraue Dboma#que dt MacE 
qmcm relatvd l'c~ppIkution du p&eet Code pent 
&Ire rdgld #accord prdd3Ie entre Ie# parties can- 
for~t lheni  d I'm cdc9 procdhres & mnciliutiun et 
d'arbirrcyle dcosrlant: 

- s d t  de Iu Conuention clrc I8 mar8 1963 p w  fe 
rdglement &s difirendr relulkfs am irswsttssments 
entre Bars e# rwort&srants d'wtres Etafs, &tablie 
m I'dgi& & la Bunque Intsmtionale paw h 
Reconstruc#tm et L DPwfuppemmt el rat@&e pnt 
Iu RBpbIhpr Mdgache en wrtu & la !oi nrr. 66- 
01 1 du SjuiJlet 1966: 
-soit, st la persome memk ~te rempIit pa$ ley 
cotldtJw~s de ~arlonullf& si&ide$ b l'arrkie 23 ak 
b convention susvisde, ~ o ~ r n e n ~  aux dispoxi- 
lions dm tigiemnts 1 d c m i w c  suppldmentdre, 
qpprouYP par I@ Centre Internsltortal pour le RPgIe- 
m n t  &s D@wn& Rehljfs aux hvesihmments 
(CIACTI}. 



Art. 31. - W e  a e i b  ert c~fitenlkux wbitra1 doit, 
ipeine #hwvabPitb, &tre p r i d d e  d'w htmce 
P corrcrithrion &mt w commtubn ad hw ou 
d e m t  le ClRD? l o r w  attrlbutbr~ & cumphemce 
a d J &n~de 13 mte IrrJtmm par f~$parfk#.  

The other articles under Tide V contain detailed proviaions 
plwraining to the prwddure for ad hoo conciliation and 
arbitration under Malagasy law. The text of these articles 
together with that of the lnvestmsat Code it& will h 
reprodud in full in the socod imue of ICSID Review - 

ZMWSLW LAW J o ~ n a l *  

Thtac bilateral hatics haw recatty b#n concluded be- 
tween the United Stam of Am&m and (I) the Republic of 
Turkey (on December 3, t985), (2) the Republic of Camb 
roan (on fib- 26, l986), and (3) the Arab Republic of 
RBYpt(the original treaty which was aid on scptemk 29, 
1 9 8  ha been m d h d  by s Supplementbq Row1 of 
March 11, 1986), 

The thm tmtia provide that Tnvestment Msputa may 
be settled by way of { I )  consultation and negotiatian be- 
twPsn the p&w (2) any dispute-~ethsnt p d u m  
upon which a Contracting State and a national or company 
of the other Contracting State have prtviaudy d 
(3) Arbitration and Conciliation undw the ICSID Cmwn- 
tion and the ICSfD Rules md Regulations. 
Tn addition, these treaties provide that by signing the 

tmty each Pnrty consent to submit the dispute to the Ce#W 
and that any oompsury of either Farty owned or controW 
by nationals of the otber Party sbalI be tmkd as r national 
or company of such other Party for the p w s t  of Articb 
2ql) of the Cornantion. 

Tht text of mch of the tmtioa will be reprodwed in fW1 
in the a#.iond iasw offCSID &&w - hi@ Itrmmt Law 
Jmd.  

Maas.  A h e d  El-Kmheri and T m k  Riad, Ths 
Law Governing a New Cfeneration of Petroleum 
Apcments"; 
Ms. Natalie Ltchtansteia, "Legal Implications of 
China's Economic Refom". 

(b) C o m t s  by: 
Mr. h h i m  F.I. Shihata, "MTGA and tha Stan- 
darcfs Applicable to Foreign Investtneatsr"; 
Meem. Later Nurick and Stephen J, Scbnably, 
"The Rrst ICSID Conuliatiw: Tesoro Petroleum 
Corporation v. M i d a d  and Tobago": 

Maasrs. Charla C. Adams, Jr. and Vincent Sol, 
"Madqpiatr's New Invatment Code: Definite 
Rogcew*" 

(4 c- 
The Republic of Ctuinw and ib Public fnrti tutions 
v. Maritime International Nominees Estahllh- 
mmt, masion of tbe fudge for Attacbmt Mat- 
ters,  Tribunal of Fimt hstance, Antwerp, Septm- 
ber 27, 1985, 
Maritime fntcrnatirrnal Nominana Establishmeat 
v. The Republic of Guinea, judgment of the Tri- 
bunal of Fitot Instance, Gsnevr, March 13, 1986. 

(d) Documents 

The I985 Malagasy Inwtment Law. 

Treaty Concedng the Reciprocal Encouragement 
and Protection of Inveslments between the United 
Stistea of America and The Arab Republic of Egypt 
(Tmty of September 29, 1982 aa modified by 
Supplementary Protocol of Mar& 1 1, 1986). 
Agreement for the Promtion, Protection and 
Guaraatm of fnvatmmt among Member States of 
the O ~ t i o n  of I W c  Confcpenae; approved 
and open for sirnature at the 12th I~lamic Confer- 
e m  o l  foreign dnistm held in &&lad, Iraq 
from June 1 to June 5, 1981 (Previously unpub- 
ligihsd.) 

ICSID Review - Foreign 
Investment Law Journal 

As announced in Newsfrm ICSID, Vol. 3, No. 1 (Winter 
1986), the fist issue of the Review a+ in April 1986. S# k k  cover for details on subscribing to ICSJD Review 

A second issue will appear in October 1986. It will include, firem Investment Law Jouml, 
inter alia, the following: 

(a) Articles by: 
Mr. Goorgm R. Debume, "ICSID and the Trans- 
national Financial Cmununity"; 



Signature and Ratification of the ICSID Convention 
Ecuador dgns and r a m  the Convention 
On January IS, 1986, the ICSID Convention was signed The instrument of acceptam was deposited on the mnc 

in Washington, D.C., by His Excellency Dr. Edgar Teran day. Ecuador became the 93rd State to sign the Convention 
Teran. Minister of Foreign Affairs, Ecuador. Present at the and the 88th Contracting State. In accordance with Article 
signing was His Excellency Leon Febra-Cardero R., Prtsi- 68(2), the Convention entered into force for Ecuador on 
dent of Ecuador. Febnrary 14, 1986. 

W E x c d h n e y l m M l ~ R 1 * t O r E e o l k r ( * ) n l t k  t k l ~ ~ d c p w l t d ~ 9 t ~ b y E c r d o r o l ~  
Mr. lbrrhlm F.I. Shlhh, S e m & r y a d ,  I- on tbc d m  of ICSID .ad MICA C- 



Hondww & Coavdon 
On M q  28, 1986, the ICSID Convention was signed in Carlos Lopez-Contrwas, Secretary of State for Foreign b 

Washington, D.C. on behalf of Hondunrs by His Excellency latiom, bdn$ng the numbw of Signatory S h t a  to 94. 
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Subdption to ICSID Review - Fareign hvestment h w  
Journal: 

Wtoa/~l year 
Each par ma.sists of two issuer published in April and 

October. 
Orders should bs mailed ro: 

Journals Publishing Division 
The Johns H ~ p k h s  Udmity R a s s  

701 W. 40th St,, Suiu 275 
B~t l fhm,  Mruyhnd 2121 1 U.S.A. 

Prepayment is required Submiborn in Canada and Mwc- 
iw sboukl add $2.50 for mtqp. Submibas outsfdE of 
North M a  should add $8.00 for air Wght. 

h y m a t  must be drawn on a U,S. hank or made by 
international money order. 
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ICSID 

, 

is published twia yearly by the International Centre for 
Settlement of Investment Disputes. lCSlD would be happy 
to receive comment$ from readers of Nws from 1CSm about 
any matter appearing in these pages, Please address all 
correspondence to: ICSID, 1818 H Sheet, N.W,, Wash- 
ington, D.C. 20433. 


