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China Ratifies the ICSID Convention 
On January 7, 1993, the People's Republic of China deposited its instrument of ratlflc~tfon of the ICSID 

Convention, In accordance with its Article 68(2), the Convention entered into force for China on Februa y 6,1993, 
bringing the total number of Contracting Statw to 107. 

Artlcle 25(4) of the Conventton provides that any Contxaalng State may on or after ratifying the Convention 
notify ICSlD of the dass or c l a m s  of disputes which the State would or would not consider submftttq to 
the /urisdfctlon of the Centre. On ratifying the &nventlon, China notified ICSID "that, pursuant to Artlcle 2514) 
of the Convention, the Chinese Gwelllment would only consider submitting k the j W d i o n  of the hternatlonal 
Centre for Settlement of Investment Disputes disputes wer compensation r a t i n g  from exproprhtlon and 
nationalhatlon." 

Legal Framework for the 
'Ifeatment of Foreign Investment 

In April 1991, the Joint MWskrial Development 
Committee of the Boards of Governors of the World 
Bank and IMP requested a report on "an ovwdl legal 
framework which would embody the essential legal 
prlndples so as to promote FDI iforelgn direct Invest- 
ment]." As reported in the Summer 1992 issue of News 
jbm ICSID, preparation of the requested report was 
entrusted by the President of the World Bank to 
a workhg group chaired by the Vice Resident and 
General Counsel of the Bank and Secretary-General of 
ICSID, Mr. Ibrahixtl F.1, Shlhata, and consisting also Of 
the General Cwnsel of the htemationsll Fhance Cor- 
pration, Mr. Jod E. Camacho, and the General Counsel 
of the Multlbtexal Investment Guarantee Agency, 
Mr. Luis Dodero, Mr. Daoud L. Khairallah, Deputy Gen- 
eral Counsel of the International Finance Corporation, 
often participated on behalf of Mr. Camacho. 

In a propas report submitted to the April 1992 
meeting of the Dewlopmcnt Committee, it was ex- 
plained that theworklng group would be carrying out itj 
task by developing a set of WGuidelines on the Treatment 
of Foreign Dlrect Investment." These Guidelines were to 
be based on tren& Identified in $ u w v  of existin# legal 
instruments and were also to incorporate pollcies that 
the World Bank Group institutions have been advocat- 
ing in recent years. After extenalve consultation, the 
Guidelines were submitted to the Development Com- 
mittee. At its meeting on September 21, 1992, the 
Committee issued the Guidelines and called them to the 
attention d member countries, 

T h e G u i d t t t f i e p ~ e r e ~ b g M r ~ ~ t a a n A p r I l 7 ,  
1993 at the Annual Swim in Ntw York of the UN. 
CommMon onhsnational Copratlons, W, Shihata's 
remark9 are repdnted at page 4 of thls issue. 

'Ibventy-Sixth Annual 
Meeting of the 
Administrative Council 

The Administrative Council off CSlD held 
its Twenty-Simh Annual Meetlng in conjunc- 
Uan with the Annual Meetlngs of the Boards 
of Governors of the other World Bank Group 
organizations and the International Mone- 
tary Fund In Washington, D.C. on Septembw 
22-24,1992. 

At its Meeting, the Council considered a 
report of the Secretary-General on recent d e  
velapments and approved the antre's 1992 
Annual Report and the budget for ICSID's 
1993 flnandal year. The 1992 Annual Report 
as thus approved is available from the Centre 
on request. 
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Disputes Before the centre 

NO- 13-16,1992 
The Committee meets In Sari Frmctsmand d d a m  the 

~ ~ i a a c m r d a n ~ e w I t h ~ ~ 3 8 ( 1 ) .  

DseemBer 17,1992 
The M l o n  ofthe ad hoc Committee is xendered. The 

Decision reJtcts the partla' applications Sole annulment d 
theAwardofJune5,1990 andannuls the Ckrohs 17,199l 
Dedsion on Supplemental Declslons and Rectiftmtlon of 
the Award. 

S.P,P. (Middle East) Ltd. v. Arab Republic of 
Esypt (Case AiRB/S4/3) 

S@miw 1 I ,  1992 
The mmmktee mccts with the partks in Puts on 

ma#ersofpmcdw* 

-29,192 
TheCummittstissuesapduraloidetonthemqwst 

for stay of endommcnt of the A W .  

mmnhm 11,2992 
Thepluttesbfcm theCentmandtheOmmitteethat 

they have senlsd the dispute and quest t h e m -  of M 
Qrder hkhg note of the discontinuam of the p c e d h g  
under MtzAon Rule 43(1). 

M& 9,1993 
The Order of the C o m e  bking note of the &con- 

Mnmce of the - b nottflbd to the W e s .  

NowmtaerS, f !W 
The parUa hfmm the T ' W  that they have settled 

thedfsplacmdlequestfttolssuemOadertaldngrwredthe 
- m d t h ~ m e A h b t h  We43(1). 

T . 2 1 ,  IN3 
Tha Order of the Tribunal tnklng note of the dWm- 

tinuance of the p r o c d l q  td notlW to the pwles. 

a M a n ~ ~ T m s t  Campmy v.Arab 
aeprhUcafEgpptandthcGeaeralh~ty 
W Invetmuat and Ftee b n a  (Case ARB/89/1) 

M29,1993 
The Claimant nodfks the Centre of the fonnal tad- 

nation of the related catart - In Egp.  

VacUumSaltProdu~Ltd.v.Govenunentof 
the Republic of Ghana (Case ARBI9ZI 1) 

octDber 15,1992 
The Tdlnmal is constituted Im CS arc: S~I 

RoM JmW (8rftish), Resident, -tad by the 
two paq-appolnkd arbitratorq Mr. Charles N, Brower 
(U,S.), appointed by the Claimant; and Dr. Kamal 
HossaLn (Bangladehi), appointed by the Responcht. 

WbCr 22, 1 992 
T?le Claimant submitn a request for provkbnd 

meames. 

~ovmrbw 27,1992 
The Respondent admits its obwmtiom on a 

teq- hr prwfsianal and m k s  objections to 
lllIiSdicMon. 

1-3, 2993 
The Mbund meeta with the pxtk ln The b g w  

and Issws two pmcedwal dm. 

D#rmbet24,1992 
The CMtnant Bles obsmatlons on f~~ 

Jimmy 7,1993 
The Reqmdmt fllcs observaiions on jurkktion, 

February ItMarch 151% 
ThepmdefUe supphentaryo~dot ls  on lurk  

dictlon and other fssw, 

SdmltcuExpI~rsltion Limitedv* l sqhde& 
andEangladah011, EasandMineralCorpo- 
ration (Case ARB/92/2) 

November3,1992 
The &atq4maal registers a request for the 

hstttutian of wbktration pceedMp. 

Fehmy Id, 1993 
The Mbunal ia coastlt~ted~ Its members are: 

Mr. Keith N?ghet W,S,), Presidwt, appointed by the two 
~ g p p 0 I n t a d  arbitrators; Mr. Mwatd C. Chiasson 
(Camdim), appointed by the Chlman; and Rof. Ian 
Ihmnhe 0, appofnted by the Respondent. 

F W  2,1993 
The -&nerd registm a m e s t  for the 

lnstimtlon of arbitration prwedinp. 



Recent Designations to 
the ICSID Panels of Conciliators 
and of Arbitrators 

t 3 W R M A N S  LIST 
Pund ofArWtmMeslgnaaon efktive October 4, 

1992: 
Mr. Aron Broches (re-appointment), 

DENMARK 
Pan& ofCmildatm a d  of ArbftraMed#mdom 

m v e  Septembw 1,1992: 
Messrs. Frank Poulsen, Per Magld, Is1 Foighel (reap 

pointments) and Mr. Peer Loxenwn, 

ECUADOR 
wq--s -- 26, 

1992 
Dr. Fabian Corral Burbano, Dr. Francisco Dfar 

Garakoa, Dr. Galo Lmm Franco (reappointments) and 
Dr. Juan Paez Texan. 

Panel afArbifmtors-deslgnatiDns effective August 26, 
199% 

Dr. Julio Corral Borrexo, Dr. Alejandto Ponce 
Martinez, Dr. Alfonsa Tmjillo Bustamente (reappoint- 
ments) and Dr. Patrldo Pena Romero. 

S I N G r n R E  
Vfki I i f lhWS and ~ f A r b i t r a M e s & n a t i o n ~  

effective Oaober I, 1992: 
Mrs. Sook Yee Tan (re-appointment) and Judge 

Warren Khw. 

SEUMNKA 
hwl q-w Jmuaty 4 

1993: 
Hon. Justice Asoka de 2. Gunrwrtdana and 

Mr. Balakumara Mahadem. 

A complete Ust of members of the Panels k contained 
In Documat ICSDIIO, 

ICSID Concludes Agreements 
with Australia's Commercial 
Disputes Centre and Centre for 
International Commercial 
Arbitration 

Under the ICSlD Convmtlon, IGID mnclllatlon 
and atbfmtian proceedings need not be held at the 
Centre's hmdqwmra in Wa&h@n, D.C. In practice, 
the proceedings may be held at any other place agreed 
@ the pntb, Article Q(a) of the ICSID Conventton 
fsclutates advance stipulations for such other venw 
when the place chosen is the seat of another appropri- 
ate instltutlon with which ICSID has concluded 
arrangements for the pmpme 

ICSID has recently entered into arrangements of 
this type with the Aushalian Commerchl Msputes 
Cen&eJ based in Sydney, and the Austrdan Centre 
faa International CommwcU Arbittation, bases In 
Melbourne, 

ICSlD had previously concluded M l a r  mange 
ments wlth the Permanent Court of Arbitration at The 
Hqw and wlth the Asian A f r l m  Legal Consultative 
Committee's Regional Centres foaCummerdd ArMtra- 
tion at Cairo and Kuala Lumptr.  

References to ICSID in the 
North American Pree Trade 
Agreement 

The North American Free Trade Agreement 
(ITAPT4 was stgned on December 17, 1992 by the 
~rlme ~ i n f  ster of Canada and the Presidents o f ~ e x l c o  
and the United Statfs. According to its Article 2203, the 
NAFTA wlll enta into farce onJanuary 1,1994, on an 
-change of mitten notiRwtlons certffptng the com- 
pletion of ratifladon procedures. 

References to ICSID appear in the ptwlstons on the 
"Settlement of Disputes Between a Party and an I~ves- 
tor d Anothw Party" in the Investment Chapter of the 
NmA. These pMvisions are -bed in the maarks 
on 'ICSID and New Trends in International Dispute 
Settlement" reprinted at page 7 of this issue. 



The World Bank Group's New "Guidelines on the 
'Ikatment of Foreign Direct Investment" 

by I b r W  F.I. SWlata, Vice President md General Cwnsel, WorId Bank, and Smhy-&nerd, ICSID 

a paper pmenM at the A m !  Session of the U.N. Comissim on ~msna#mal CorporatSons held In 
New Ywk on April $15,1993 

Thank you for giving me this opportunity to btld 
the Commission on Thnmtlmal Coqm~adons on the 
World Bank Group's new Guidelines on the htatment 
of Forelgn D M  Investment, Besore desalWng the 
Guidelines tbmsdws, I wwld like to chcuss why and 
how the Guideline wure dram up and their a t i o n -  
shtp to the efforts of the U.N. to develop r code of 
conduct for transnational mpmtiws. 

The work on what became the Guidelines war re- 
qu- In AprlI 1991 by the Dwetopment Committee 
which is a joint Ministerial Cmndttee of the Boards of 
Governors of the World Bank and the International 
Monetary Fund in which all m e d m  art represented (a 
few individually and many through constltuendea). The 
promotion of f o r e  W investment or PDI through 
the adoptlon ofunfveftally a m b l e  standa& for the 
treatment of such investment by their host States then 
seemed to be particularly timely, in viaw d the growing 
Importance of PDI to a klgc  munber of dewloping 
countries and fonm mdabt countries. Revbus at. 
t m p t s h a d o f ~ b s e n m a d e i n m u l ~ t e d f o r a t o  
create a set of such univenial stanchla but the Guide 
lines sre the product of the first such c x d s e  to have 
been sucadul ly  oompleted In a global, intergovern- 
menW forum, 

In the words of the ApIfl1991 request of the D d -  
opment Committee, wr task was to prwlde 'an m a l l  
lej# frameworku &yhg 'the es9entialprlndples so 
as to promote FDL" The wording of this request did not 
~ t h t d i l @ m m a w h i c h w a s m ~ ~ ~ w h o ~ ~  
to mmr it. On the one hand a lqal Pramwork was 
required, but the m t l a l  prhdples of such a barn+ 
work should lx? such a$ to serve the objectlw of promot- 
lng FDI, An a m p t  by the World Bank simply to codify 
gemally agmd principles of customary lntmmtlonral 
law in this area in the form of a draft conmtlon to be 
@for signature by interested countrlespIpOUld have 
hardly s e d  the wave of this exercise. States 
may be mly preppnd to pPovlde for cemin stan- 
darda in the treatment of foreign investment In their 
domatic legislation, or in bihmal or even qlonal 
tmtla, they show p a t  reluctma to accept the cp83fl- 
catlon of the same or shW standards in universal 
conventiw. An attempt to seek consensus on anappro- 
prlate, legally binding framework in an organitation of 
unlved membership, if it wmlred at all, would most 
Ukely haw encouraged "lowest mmmon  ato or,^ 

rrzinimallst so1utions, which, of course, would have been 
incompatible wlth the objective mentioned in the 
Development CmmIttee's reqwst, 

We W o r e  decided instead to prepan r set of 
guidelines setting Earth Srandbldswhlcb should aim not 
only at being brcradly accqtable but also desirable b m  
thevfewpDtntofattractlilgforeignInvmnent.Ta&kw 
thest qualities, the Guddellnes were W, on the ont 
hand, mgeneral~&didedfromdetalldnurvcpsof 
trestles, h, a r b i d  awltrds and other existing legal 
instruments and, on the othcr hand, on the pracdces 
and poUdes i d e n W  by the World Bank Group as 
behgeonduciw totheewludon of an atttactfve invest- 
ment environment. In this sense, the Guidelines do not 
claim to be merely codtiying xccpted rules d interna- 
tlonal law but aim atso at pmgesdvely Woplng such 
rules, Thdr W n g  attempts howwer to diatlnguish 
between what could be mmldered RS generally rroFept- 
able standards of legal tzeatment and what arc clearb 
reCOIIUnerldati0~ of desirable practim. The prior prep- 
aration of cornprehensk surveys of d s t h #  fnstru- 
mew and of gcnal  trends based on them has, as 
intended, greatly fadlltated both the drafting of thc 
Guidelines and their subsequent acceptance. 

These approaches wcrt tlwelopd in a small work- 
ing gmup conslsthq ofthe three Gweral Counsel ofthe 
World 8ank, IFC and =A. 1 had the honor to s s p 0  as 
chairman of that grwp and, m a  Importantly, to write 
the flwt draft of the GWeUnes, a task in whtch I 
benefittd fmm the a~rnmtloned surveys and from 
the semi- of the 1CSlD -at. 

Following their preparation, the draft Guideltnes 
were extensively dbmd witb eolhques at the dWr- 
ent World B m k  Gxoup tnstitutlcms, wlth otha intam- 
don J o r g ~ ~  and with businws groups a d  Intet- 
national law W t l o n s  and were also subfm ta UwIy 
dimusion In two mccdve nteetlngs of mu Executive 
Mxectors in May andJuly 1992. Somedevelopad country 
governments dm sent detailed comments. In light of 
these dljcusslons and comments a number of changes 
were Intmdwed lnto the Gutdellnes which may have 
tilted them further In favor of attracthg h e l p  invest- 
ment but also resulted in the  rddltion of prwislwrs 
qadngrneasim tobetaken by the homeStamof the 
lmmoc9.The Gufdtlines were then issued by the Dcvel. 
opmmt Committee at its September 1992 mee#ng, 
wlthout &sent or ahkntlon by any member, In so 



doing, tbe Committee " d t d  [the GuidelhsJ to the 
attention of member cwnWesH and noted that they 
should 'stme as an important step in the progresslw 
dwelopment of inwmatlonal practlce in thki am,' 

Among the ~ f e a d o n s  that we consulted in p r ~  
paring the Guidellnes the U.N., in ptimhr the staff 
engaged h the wwk on the cade of conduct on transna- 
tional corpo~a~ons, was In the fodmnt. From the 
outsetI we carefully avoided including in the Guidelines 
rules of sood conduct on the part of foreign investors. 
This ensured that we d d  not be dupliatlng the work 
of UNCTC. It was Pso hoped that, by tadding the 
c o n t r o v ~  "treatmentw matters, the GuideUna could 
ease the way for the Isjuance by the U.N, of the code of 
conduct on TNCs which we knew was virtually complete 
In draft form, On the other hand, the Guidelines do not 
Ignore the importance of questions related to the con- 
dua of investors. To the contrary, the enwe GuldeIines 
we stated as app- only to "Investmenk established 
and opratlng at dl LU as h a  flde private forelgn 
investments, in full conformity with the laws and r e p  
lattons of the host State.H In addltfon, another pmbion 
of the Guidelines emphasizes the role of states in prb 
ven- and controUing cdmspt budnw pradces. 

To give you a completel but necessdy brlef picture, 
let me now desdbe the Guidelines as a whole, The 
document consists of five main guidehe$, the dWls of 
which are formulated fn r nomtive form or, occasion- 
ally, In the form of policy advice, depending on their 
substance and the d e w  to which they may be m n d l -  
able with general prindples of mntempotary intern- 
Uonal law. 

The~tguidelinedefinathes~ofcoversgeinwry 
broad terms and emphasizes that the intention is not to 
give foreign investors a privileged tteammt, but rather 
to establish a favorable legal treatment for dl investors 
and to accord a -rent treatment to foreign investors 
only where thls Is reamnabiy justlfled by the drcum- 
stances (such as in the requirement related to the free 
Wansfer of profits and compensation). 

The second gufddhe deals with the questlon of the 
&isJon or entrp of foreign Investments into host 
States, It ram a libeml and pmpssiw approach 
adopted by the Guidellnes as a whole and upon 
States to encourage and fadlime foreign inwstmmts, 
Thls guidehe acknowledges the hct that all gwcm- 

ltlents a n  and do Impose restticdons on the adtmlssion 
of such investment% At the #me Umt, howmx, It 
cautlons against ovmquhtlon and recommends r pol- 
icy of open admission. tn particular, the guidetine dL- 
murages approaches based on where all or 
most proposed investments are subjected to seutiny 
andlor licensing, It sugslests instead that States follow 
open admiaofon, W b l y  subject to a Ild t ed restricted 
or "nqatlve" list, an approah employe8 in some m t  
bilateral investment m t t e s  and natloml inmunent 
codes. The guidehe further states that my ~~s 
on the admission of fwelgn invtmmnts (such as those 
based on national ~tyconsidtrat lons)  be exqtion- 
al, clearly Wnedand s p h g l y  applied In kphgwkh  
its emphasis on openness, the second guideline con- 
cludes wAth a recommendation that each State publish 
and regularly update easily accaJible Wormation about 
its rules and poUdw on fo- invwtments, 

The tirlrdgrrtrdetim cww both thegeneral shm3ards 
of treatment to be accorded to foreign investors by thdr 
host States and pmkdar aspects of such treatment, 
notably the transfer of investment capital, rehuns and 
other sums. As for gaaeral standards of treatment, the 
guideline, in common wim Material and multilateral 
investment trt~des, calls for national treatment of for- 
eign investors provided it L fair and cquftable; for full 
pmtectilon and secwLty to be accurdtd to their persons 
and property rights; and for nondhdmhatton among 
foreign Invators on t h e h s l s  of theh nattondity. Speclflc 
matters dealt with fn these respects include the ptompt 
issuance of any authorhtlom requid for the o p -  
t10n of the inmtment and the need for labor flexibilftp, 
especially the freedom to employ bop managers hp 
tive of thdr nationality. Wth respect to currency tnms- 
mt the third guideltne suggests that States permit trans- 
krs not only of fnvegment capital md mums but also 
of such other sum as expaexpattiate salary sstvlngs and 
amounts q u i ~ e d  to d c e  debt or meet other Invest- 
ment obllgadons. The guidellne reco#n&s that feign 
exchangesh~rtagesmay, In exceptional sftuatlons, corn- 
pl Sutes to defer trmsfcrs. In so doing, however, the 
guideline stata that any such delays will be as short as 
possible and will not exceed flve years and that normal 
Merest be applied to the deferred payments. Thls prap 
maticapproach has h n  found by certain lnvc$tors to bt 
more useful than an abwluk dogma whl& cannot 
uniformly be honod in practice In dl cases, 



The fox& guTdclhe deals with expwprlatjaff. It pro- 
vldes that States may not expropriate foreign invest- 
m t s  except In accordance with applicable legal proce 
dures, tn pummce In good faith of a pubUc purpose, 
without discriminatton on the ha& of nationalfty, and 
against the payment ofappmprhte w m p t l m .  While 
there is general ageement on thae prlndph, the issue 
of what ronstttutesapproprlatecumpmsatlon h a s p r d  
In the put to be the source of much controwmy. The 
fomh guideline tackles thls issue in a way that Is both 
innovative and practical, h WI the guldellnt, as a 
general principle, equates appropriate compensation to 
cornpensadon that is adequabe, effectIve and prompt. k 
you -knowI this 1s the p & a 1  standard odglnally enun- 
dated in the U.S. Hull doFtrlne and defended by the U.S. 
and othw industrial gmemmmts but disputed by many 
others. However, going beyond the general standard, the 
gufdellne offers pmctiml details for the implementation 
of these tquimnmts in which serious attempts were 
made to ensure -nus, not only to tnvestors, but also 
to their host mnftles, The guIdellne MgWghtsin detail 
several -rent duatIon methodologies under which 
the adequaq of cornpensadon may be obJectlwly and 
properly determined dependtng on whether the q m -  
prlated prop* was a go- concern with a p~oven 
mord of profitability, an enterpdse which was not a 
golng concern or other assets. It also provides guidance 
on the "effectiwnessn of mmpensation for expropria- 
tion and provides that payment of such mmpmmtfon 
wllJ be deemed to k prompt if paldwlthout May.  To the 
extent that objectbe &cumstances of established for- 
eign exchange stringends make Immediate, full pay- 
ment impractial, the guideline again allows payment 
owxaperlodnottoexdfhTeyearsmdx~esht 
market related interest payable in a convertible currency 
apply to the deferred paymcnta. In case of comprthen- 
sive nmdkhhatorp niltlodlzations effected in the 
pnxless d large scale mial reforms under exceptlond 
drcwnbt~m of revolution, war and shlhexlgenda, 
compemtlon, according to the guidebe, would be 
dekdndthroughnegotiatfonand, falllnsthis,through 
intemadonal arMtratlm, Through its provislon of de- 
Wed ob~eaive smduds, many of them gleaned h m  
Ixltemattonalcase law, the guideline may asslst In dispel- 
Ung much of the remaining ~ontrovusy that has sur- 
rounded the issue of compensation and d thmfore 
contribute to the awldance of future disputes. 

AS investment dlsputcs may newaheleas arise, the 
fiftk and fhni midcline is devotad to dhpcte s ~ e m m t  
prffedures. It emphasizes the desirability of negated 
settlements and prwides that failing such amicable 
settlements, dhputea will be d v d  through natlonal 
mas or through such agreed mechanisms as mndh- 
tlon and bin* arbitration. The wmlnder of tbls bxief 
guldehe Ig devoted to arbikatlon. In this respect, the 
hideline emphasb  the importance of the indepen- 
dwce and immthlity of arbirtamrs. It also ancowages 

under the auspices of the World W a s  an independent 
institution specialized in the rcsolutlon of  dispute^ be- 
*n States and foreign investors, 

The adopted s t a n M s  haw been issued by the 
Dedopment Committee and may thus k considerd as 
standards which members from both belop& and 
dwelopiw countries deem to constitute an apppriate 
general framework for the mtment of foreign invest- 
ment In all cwntrles In normal circumstances. Coun- 
We$ InteresM In attracting foreign investment which 
do not ipUm such standards may thus seriously consid- 
er following them and see what the should be done in 
Ilght of the circumstances of each c w n q .  It is no secret 
that the U.S. Government and some business assoda- 
tiom had raewatlons on earllet drab of the Guide1hes. 
But the Guidelines were fsrmed in their Rnal form with- 
out reservations by any member, Following their a d q  
don, the Guidelines have been pratsed by such buslness 
organizations as the International Chamh of Corn- 
rnem whlch found thelr issuance to be "a pwitlw 
dcwlopmcnt in the field of intematlonsl fnwstment.' 
The major value of the Guidelines is that they provide 
standards which cwnffies m y  find app~ophte to bl- 
low in the absence of applhble treaties. In keeplng with 
theh Intended purpose, the Guidelines haw recently 
bwn consulted by stwd counttles in eon9idering the 
enacftnent of new Invlestment legIdation and the con" 
ch ion  of new inwstmer~t -aUes. 

I u n d e m m d t h e t t h e ~ s i o f i o n ~ t i o n d  
 corpora^ is now considerhi& as an altemtlve to a 
d e o f  conduct, khepossI~ityofdcwlaping~dclfnes 
to set standards of mxporate behavior. I hope that the 
work that I have descrl'bed wlll be useful to you h fnrther 
considering thls poeslblllty, 

T)re G W n g s ,  ~ d s u r v s y s m d r C P O T f S t D t k  
DdopmetttCanvlci~~beenparbltsh#Jinhvovolums 
by the Wodd Bmk a d  wlth up&thgs of mi 
of@ srcrvtys, in the Fail 1992 Issue @lCSLD R&a+ 
Fmlgn I n v a W t  Law I m m l ,  

remum to I&D, wihch, as yw know, 1s the inter&- 
tional arbiba#Ion and conclliatim hdllty -fished 



ICSID and New Trends in International Dispute Settlement 

mmrbpmid In a panel dscussim of"New 7 Y d s  in I ~ E t a m l  Dispute M I m P  attZ~8TdnAmW 
M e t b g l l f t k ~ S o c l e e y o $ ~ L a w M t k  Wmhit@n D.C. onMu&Jl-Aprll3,1993. 

The program for this panel discussion asks whetha 
there is a trend towards grantlng prlvate W e s  greater 
opportunities to partidpate in Intmatbnal pxocedures 
for the settlement of disputes with g o v ~ t s .  From 
the vantage point of iC=SID, it ecrtafnly seems that the 
answer to this question shwld be "yes," Before explain- 
ing why I think th is  b so, let me quickly M e w  what 
ICSID f s and what It doe h the Held d the settlement of 
disputes. 

1CSID Is one of the five international organhtions 
that make up the World Bank Graup. Uke the other 
oganhtlons in the Group, ICSfD is established by r 
multilateral treaty. In ICSIDrs case, thls b the 1965 
Convention on the Settlemat of [nvestment Disputes 
bema States andNatlonah of Other States, commonly 
d e d  the YICSID Conventiona or the "Washington 
Convention." To date, 107 mmtrles have slgned and 
ratlfled the ICSD Conwntion to become Contradng 
States. 

In accordance with the provisions of the Conven- 
tion, ICSID provides facilities for the mcll lat lon and 
arbittadon of Inwstment disputes between Conbaing 
States and nationah of other Coneacting States. ICSD 
dou not Itself condllate or arMtrate such disputes. This 
Is the task of mdliatton commfssions and att>itral 
tribunals which m constituted for each dispute, nor- 
mally through appointments by the ws. The ICSID 
kcmadat assists in the Wtlatlon and conduct of condl- 
lation and r tbltradon proceem, a varieq 
of administrative fundons in this respea. 

Rerourse to mndliatlon and atbittatlon under the 
ICSID ConwnUon la entirely voluntary. No Contracthg 
State or national of such a State is obUged to resort to 
such wndlhtion or arbitratbn without haw con- 
sented to do so. However, once the psvtles have con- 
sented, they are bound to a n y  out their undtmklng 
and, In the case of arbitration, to ablde by the award. 
Morrmr, all Conmcting States, whether or not partles 
to the dispute, are required to recognize a d s  xndered 
pursuant to the Convention as binding and to enforce 
the pemnhryobllgatlons tmposed thereby. Such awards 
are not sublect to any appeal or to any other remedy 
except those which, Uke the remedy of annulment, are 
prwlded for In the Convention Itself. 

Besides provldlng fadl ttles for conciljation 
and arbieatlon under the ICSID Conventlon, the 
Cenm has sine 1978 had a set of "Additionat Fadlfty" 
Rules undw whkh the ICSID Seuetmiat is authorlzd to 

administer certain proceedhg betwleen States and M- 
ttonais of other States which fall outside the scope of the 
Convention. These lndudo condllation and arbitration 
pmeedhqy for the ~~t of invatma disputes 
where one of the partits 15 not a Contrscdng Stare or a 
national of such a SQte, as well as condltation and 
arbitration p r o c q  for the settlement of disputes 
that do not ase out of an Investment, provldcd that the 
undetlylna transaction Is not an #ordinq mmmdalU 
one and at least one of the parties b a Contracting State 
or a national of a Contracting State. 

A final mivityof ICSID In the field of the settlement 
ddispuws has-intheSeaetaryGenetalof ICSID 
undching to act as the appointtng a-uthorlty of arbitra- 
tors for ad h U.e,, non-institutional1 arbitrations. T h i ~  
has h p;utlcul& been done in the con'text of agreantnts 
providing ioz arbitration under the Arbittatlon Mes of 
the U.N. Commtssirm on International Trade taw, or 
UNCITRAL, whkh are specially deigned for ad hoe 
P- 

ArMtxstlon under the ICSlD Conventlon has so fiu 
been the most £rcqucntly employed of ICSID's dispute 
settlement fadlitla, Investment apememi b 
C o n ~ ~ a n d f n ~ h o t h e r ~  
S t a t e s ~ - c l m l s e 8 ~ ~ ~ o o f i -  
m a  suhmtttosllch~rbitration disputes that might arise 
out of the apement. To help the drafters of these 
claust!s, we have mtly published a new editlon of wr 
lmklet of ICSD Model Clmrses. In addition to prow 
texts for submispions to condliatim and atbltratlon 
under the ICSID Convention, the bookkt contains mod- 
el c l a w  for use In conjunctfm with the Addftlond 
FadUQ Rul# and an example of a clause erring to the 
ICSID Secretary-General as appoint@ authmity of ad 
hoc arbitrators. 

O w r  the past decade, the number of ICSID Con- 
tractlng States has grown by almost 30% to its preent 
level of 107. A further 14 countries- have to date w e d  
the Cmmtlolon; theg can be expected also to ratify the 
Convmtion and add ta the number of Conkacting 
States. The countdm that have become Conbaaing 
States In ICSID's curtent fiscal year alone incIude'China 
and 7 republics of the former Soviet Union. Six of the 
countries that have s i p &  but not yet the Con- 
vention are in Central and South Amalca; after they 
have all ratlfitd, the number of Contracting: States in 
that @on wiU haw doubled to 12. 



The growth of ICSID membetshlp has obvdously 
signlflcantly widmed the scope for the mndwlon of 
ICSID cia-. This trend, and the other recent dwelop 
rnents tbat [wlll d a u i k  in a moment, have taken place 
in the context of a growing acmbillty of arbimtlon 
generally as a means of resolving dlsputes between States 
and fm&n private patties. 

Thuj clauses refwring to arbitration under the 
UNCITlUL Rules are now also r common feature of 
txansactions between States ar State entftla and f m t p  
private partles, as are c l a w  xcferrlns to arbltratlon 
under the auspica of such prfMbe arbitration lnslltu- 
tlcms as the 1CC Intrmational but  of Arwtratlon and 
the Arbftration Institute of the Stockholm Chambex of 
Commerce. Various international bodies haw taken 
steps ta encourage recourse to arbitlatlon as a means of 
m M n g  disputes between States and foreign private 
parties. The Permanent Caut of kbkttatlon at The 
w e  ib modemizing Its spedal rules for such dfsputea. 
Rehmnceaalso bemadein thtsconnectlonto thencw 
World Bank Group Guidelines on the Treatment of 
Fo~Dkcthwsrmcnt.Th@seGuidelines were Issud 
last September by the Joint Mintsterlal Development 
Committee of the Boards of Governors of the World 
Bank and IMP. The Guldelhes provide s t d a d s  br the 
wament of foxefgn investments by thulel1 h a  states. 
Among other things, tbt Guid* encourage rPcourse 
to "my ad hm or imtltutional arbitration" for the 
~csolutton of conflicts between for* tnvestuxs and 
host States. As It is the oqanhtlon spedallaed In han- 
dling such dlsputa, the GuWInes spedf ldy mention 
ICSD in this context. 

As I hdciited before, the consent d both parries is 
m essenUal andtion for recome to arMttaUoa under 
the ICSID Conwndwr. However, the only formal r& 
qu3rement that the Convention 1nys down with respect 
to such eonsent is that it be in writing, In partidat, the 
mmmt of the partis need not be contained In a single 
btrument, such as an investment agreement. 

In their 1965 Report on the ICSID Cunventlon, the 
Emxutlve D M m  of the World h n k  suggestd, as one 
a l t m t l v e  to c o m a @  in a single instrument, that "a 
host State might In its investment promotion lqplatlon 
offer  to submit disputes W d q  out of certatn cksea of 
Invemmts to the jurlsdictian of the Centre, and the 
investor mlglhtgIve his amsent by accepthqthe ofkr in 
mltlng," Since the ICSlD Convendon was opened for 
sinnature fn 1955, some 20 countries have foIlomd this 
stiggestion and included in their Ixlvatmeent lqblation 
prwlsiom conwinlng such general *offersw or consents 

submit dispute with fodgn investors to ICSfD arbi- 
traUon. In their sirnplest form, such provfsiom typidy 
provide that alI dlsputa k a n  the State md forem 
hvcstors ova the interpxetation or appllcatioa of the 
Investment law concerned shall, unless the disputing 
paxties agm demise ,  be settled by arbkstion under 
the ICSlD Convention or, If the investor L not r n a t f d  
d a Contracting State, then by I a l D  Addft la l  Fadlity 

arbitratton. As many twntrles revhie thdr InwJtment 
hghlatlm, pmlslolls of this type arc becoming mom 
common. 

An impressive number of comparable provisions 
may now a h  be found in butera1 fnvmnent promo- 
don and protection trades, or BKs. States have lately 
been concludhg such tmt les at a remarkable rate. The 
numb of BITS, wMch Arst started belng w e d  in the 
late 19SOs, has bueased fsurfold since I=. Accordhg 
to data compiled by my colleagues M q t e t c  Stevens and 
Ruvan de Atwls, almost 600 Ms hahave been concluded to 
date by 133 diffemt countries. Three fourths of the 
approximately 450 0lTs that we have obtained for 
ICSIDrs collection of hwestnsent W e s  contain provi- 
sions spdfically on the settlement of disputes h t w  
oneStateparty tothe treatpandhvestorshm theother 
State party. The we- majoxlq of the BITS with 
such pmisions nfcr to lCSID In this regard Not all of 
thew BETS mtain consents to arbfeation under the 
ICSID Convention. Some of the BITS envisage that the 
States #shall m w t Y  In fume to 1- arbitration if so 
requested bp an W e w d  kWt01i 0th- simply pro- 
vide that States and invatom #may m-tu to such 
axbltratlon; and yet others provide for the resolution of 
fnwstmwtcIIsptttabyadhocarbltratlonon thebasisof 
rules nsimhn to those of ICSID or with the ICSID 
Saetuy-Generat actlng as an appointing authority of 
 arbitrator^  HOW^^ a large number of B-168 In all, 
a- to our latest: count-mtain  prwtsions W- 
#ng forth binding consents by the States partla to 
arbitration under the ICSID Convention, Wblly, such 
provisions stipulate that each State prty to the BlT 
thenby consents to submft to arbitration under the 
ICSID Canvention disputes arlsing out of investments 
made in 16 &mitory by nationals ofthe other State party, 
Some of the more recent BITS combine such consents 
with further consents to arbltration under the 
UNCrmAL Arbitmtlon Rules and under the ICSID Addi- 
tional FaciUtp Rules, thus also q n i n g  up recoune to 
these other forms of arbitradon If d a k d  or appropriate. 
Another Interesting feature of several ofthe more recent 
0rT3 is that they not only afford investors general access 
to ICSID arbitration but that they also spedfidly pre  
vlde that an investor may reson to such arbltratlon In 
respaof avlohtlon by thehest Statelofa right *created 
or confirmed" for the Investor by the BU. 

A numk d #we elements In modern EFTS appear 
f n t h e p r w l s f o n s a n t h e ~ t d ~ ~ a  
Party and an In- of m a  Pactyg in the Investment 
Chapter of the new North American Free Trade Agree 
mem, or NAFTA. Under thm provisions, the three 
NAETA partla qpe that M "Investor of a Party" may 
submit tu arbhation under either ~e ICSD Convm- 
tlon or the A d d i t i d  Fadlltg RUM or the U N W  
Arbitration Ruleq a claim that another Sate party has 
violated obligations under the Investment Chap 
ter thereby causing l a  or damage to the investor or an 
cntcrprk omed or mkolled by the investor, 



Two of the NAFTA panles, Canada and Mcxlco, arc 
in fact not yet ICSID Con- S t a t n  Arbltrathn 
undet the XCSrD Convention howeva stands ES an 
altunatfve that can be resorted to once either of those 
two countries fa ESID. Until then, ICSID Additional 
Padlity arbitration or U N m  arbitradon would be 
available for disputes between U,S. Inpegtors and either 
Canada or Mexlco or bctwcm the U,S. itself and kves- 
ton from dtherdWetm~countrkIntespectd 
d l s p u t s b c t w e e n ~ ~ a n d ~ w t m  
m ~ ~ a n d C l m a d a , m l y ~ a r M -  
mdon would be avdable (beauge, as gw will rexllem- 
bet, 1CSID Addlltlonal Fad lity arbitration Is not available 
when neither the home State nor the host State af the 
Investor is r Contracting State). Yet even thm, the 
provfsions envisagearole for ICSD, or mmprccisdy for 
the Sectetary-General of ICSID, who fs to a d  as the 
appointlng authority of arbitrators in respect of 
UNUTRAL and ather iavestm-Smte mbitratfons under 
the Investment Chapter. 

One of the many interestlngand innwatiw features 
of the NAFfA h-r-State dispute Wement pTwi- 
sfons Is their provision that when two or more clatms 
submitted to arbitration have a question of law or fact in 
wmmon, the rbtms may "in the hitewes of fair and 
effldwt resolution of the cIalmn be mmlfdated and 
determined by a 3 - m m k  arbitrat t r t W  opemUng 
under the UNClTML Rules. In contrast to his more 
typical appointlng authority role in respect of other 
arbittaUans under the dispute settlement provlslom, 
according to which the Secretary-General wH1 
appoint arbItratm only if a tribunal annot be consti- 
tuted through appointments by the partfes, in the Ucon- 
solIdationU cases the 5-Generat wlll himelt 
dhctly appoint each member of the tribunal, The a p  
pintees ofthe S e c r ~ ~  in the *mnsoWtlm8 
cases are nmna l ly  to bs drawn horn a roster, eW1f shed 
by the NAFTA parties, of 45 potenUal arbitrators. The 
NAFTA provisions envisage that the Smemy-Genexal 
will, 11 called upon to appoint the presidins arbitrator in 
the o m  types of ~Mtratlon undcr the pvfslans, also 
generally m a  the appobtment from this tostw. 
Appointing the tnembers of the tribunals that wflt hem 
consolidated cIatms and presiding arbitrawtg in other 
u s  frrrm an established, llmrted mter of arbitrators Is 
meant to contribute to continuity and uniformity in the 
appliation of the perdncnt NAFTA pxwlsfons. 

Jurlsdidon In dl of the cases brwght to ICSID mtll 
about the mid-1980s was founded upon -ts to 
rrbitratlon m o d e l  in the kadltbnal manner, by a 
ckllse In r single in!mument such as an investment 
contract. Sha then, the Centre has rqlstered cases 
where there was no such contract between the pmtla 
and where judsdicdon was Instead based upom atbitra- 
don provisions in investment lqglslation of tbe State 
partp. ICSlD ha# also started to wdve casa based upon 
the enormous number of consents to arMtr%don r& 
corded in Bm. Indeed, of the two most receni ICSlD 

a- wherrjurisWonms~onaBIT.Andathird 
case, our maw mmtlptegistered one, has also been 
brought under a MT. 

The continuing grow&h in membership and 
the many and Inmasing number of these general cona 
sent6 h laws and trc%tles, cowring most Inmihnent 
now n w n h  of mtries, m famm 
that, to use again the languase d the program for thls 
panel dkussion, are mating ttemendous q p m m i t l e s  
for private parties to participate In the mntemetional 
procedures of ICSID for the settlement of disputes with 
gwemmenB. The fnvestor4tate dfspute settlement pro- 
vWom of the N m A  represent an important mdnua- 
Urn of this trend. As Rofemot Ahmed S. El-Kosheri has 
sald, the treaty provisions in pattIcular are opcnin# 
'u'unllmlted oppomnlles €or mdcting ICSID arbitra- 
tion the 'natural ludge' @ge ck &it comnucn) in adju- 
dicating investment disputes with the governmental 
authorltles of the host State.' 

arbikal awards, one concerned a case where juWcUon 
was founded upon a legbhttve prwlsion and the other 



ICSID Model Clauses 

The Cenm has reently published a new edition of 
its booklet of ICW Model Cham.  

h addition to proposed texts for submidon to con- 
dllatfon and arblbation undm the ICSID Convendon, the 
booklet contains the Centre's flrst model clauses for use in 
mnjunctlon wlth the ICSID Addldonal Fadllty Rules and 
an wanpie of a clause referring to the 1- Secretary- 
Gmffal as appointing authority of ad hoc arbitrators. 

Thebooklet, Document ICSID/S/Rw. 2, is a d a b l e  
from the Centre on request. 

Tenth Joint ICSID/AAA/ICC 
International Court of 
Arbitration Colloquium on 
International Arbitration 
Coral Gables, Florida 
October 26, 1993 

ICSID, the American Arbitration Ass~IaUon (AAA) 
m d  the Intematlonal Chamber of Commerce (KC) 
InternaUonal Court of Arblaation will this year be corn 
sponsoring the tenth in their series of collquia on 
lnternatlonal arbitration. 

The tenth mlloquium will be dedicated tothe topics 
of 'arbitrability" and "arbltradon and ht in  America." 
Hostedby the AAA, it WUI take placeon October 26,1993 
In Coral Gables, Florida. Further details on the collo- 
quium will appear in the next Issue of News Wwt ICSID. 
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Investment Laws of the World 
and Investment Wades 

A new release of lCSfD's lmbmt Laws of& World 
collection was bsued in Mar& 1993, It contains the texts 
of the bask Investment legislation of Belize, Colombia, 
El Salvador, Ethiopia, Honduras, Mdawl, Mauritania, 
Nicaragua, P h U i ~ e s ,  Sudan, Syria and Zambh This 
release brought to97 the number of muntrles cowred by 
the coIlectlon, 

Thirty-five nav bilateral Investment treatles (BITS) 
have also been published In Release 9 2 4  of ICSID's 
collertion of Inmtnmmt 7 h t f e s .  A substantial number of 
other BRs not previously published in the collection wlll 
be included In further releases to be issued wer the 
coming year. With the new releases, the collmion will 
contain some 450 treaties. 

I~~wsmentLaws ofthe Wordd (I 0 volumes) and Invest- 
mmt Treatfes (4volumes) may be purchased kom Oceana 
Publications, Inc,, 75 Main St&, Dobbs Ferry, New York 
10522, U.S.A. Tel: (91 4) 693-8100, F a x  (914) 69693-0402. 
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